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()Karen ALTER, Cesare ROMANO et Yuval SHANY, '"Legal
philosophical issues of international adjudication- Getting over the
amour impossible between international law and adjudication", Oxford
Hand book of international adjudication, Oxford university press, 2017,
p. 31. Voir aussi Ronald DWORKIN, "Law’s Empire', Fontana press,
1996; Joseph RAZ, "The Authority of Law", Oxford University Press,
1999, Joseph RAZ, "On the Nature of Law", Archive fur Rechts- and
sozialphilosophie, Vol. 89, 1999, p. 1, H.L.A HART, "The concept of
Law", 2°™ éd., Clarendon Press, 2013, p. 213- 216.
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(1) Voir Julie DICKSON, '"Interpretation and Coherence in Legal
Reasoning", the Stanford Encyclopedia of philosophy, 2014, p. 29,
Joseph RAZ, "The Authority of Law", Ibid; RAZ, "On the Nature of
Law", Ibid; HART, "The concept of Law", Ibid; Contra: DWORKIN,
Ibid.

(2) Voir, Julie DICKSON, "Interpretation and Coherence in legal
Reasoning", Ibid.

(3) Emmanuelle JOUANNET, "La notion de jurisprudence internationale
en question", in Société Francaise pour le droit international, dir., "La
Juridictionnalisation du droit international", Pedone, 2013 ; Hervé
ASCENSIO, "La notion de juridiction internationale en question', in
Société Francaise pour le droit international, dir., Ibid ; Julie ALLARD,
Antoine GARAPON, "Les Juges dans la mondialisation", Le seuil,
2012 ; Andreas PAULUS, "International Adjudication", in Samantha
BESSON, John TASIOULAS, dir., "The philosophy of International
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Law", Oxford University Press, 2011; Donald H. REGAN,
"International Adjudication: A Response to Paulus- Courts, Custom,
Treaties, Regimes and The WTO", in Samantha BESSON, John
TASIOULAS, dir., Ibid.; Benedict KINGSBURY, "International
Courts : Uneven Judicialization in Global Order", in James
CRAWFORD, Martti KOSKENNIEMI, dir, '"The Cambridge
Companion to International Law", Cambridge University Press, 2016,
p. 65.

(1) Voir, KINGSBURY, Ibid.; Alain PELLET, "Judicial Settlement of
international Disputes'", in Rudiger WOLFRUM, dir., "Maz-Planck-
Encyclpedia of public international law", Oxford University Press, 2016,
p. 41.

(2) Alan BOYLE, Christine CHINKIN, "Law Making by international
courts and tribunals", in "The Making of International Law", Oxford
University Press, 2015; Chester BROWN, "A Common law of
International A adjudication', Oxford University Press, 2014, p. 63.
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(1) Voir, JOUANNET, '"La notion de Jurisprudence internationale en
question', op.cit., p. 356-357.

(2) Voir, KINGSBURY, '"International Courts: Uneven Judicialization in
global order", op.cit., Voir, JOUANNET, "La notion de Jurisprudence
internationale en question", op.cit., p. 344- 345,

(3) André NOLLKAEMPER, "The Internationalized Rule of Law", Hague
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Journal on the Rule of law, Vol. 1, 2014, p. 73; Voir également Jeremy
WALDRON, "Are Sovereigns Entitled to the Benefit of the
International Rule of Law?", European Journal of International Law,
no 2, Vol. 22, 2013, p. 332 et Samantha BESSON, '"Sovereignty,
International law and Democracy", European Journal of International
Law, no. 2, Vol. 22, 2013, p. 373.

(1) Voir, ASCENSIO, "La notion de Juridiction internationale en
question", op.cit., p. 202.

(2) Voir PAULUS, ‘'"International Adjudication", op.cit., p. 223;
KINGSBURY, "International Courts : Uneven Judicialization in Global
Order", op.cit., Conclusion.

(3) Martti KOSKENNIEMI, "The Ideology of international Adjudication
and the 1907 Hague conference'", in Yves DAUDET, "Topicality of the
1907 Hague conference', the second peace conference, Brill Academic
publishes, 2008, p. 119.
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(1) George LETSAS, "Strasbourg’s interpretive Ethic: Lessons for the
international lawyer", European Journal of international law, no. 3,
Vol. 21, 2012, p. 409.

(2) Christian TOMUSCHAT, '"International courts and tribunals", in,
"Max-planck-Ecyclopedia of public international law", Oxford
University Press, 2012, p. 227.
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(1) Voir ASCENSIO, "La notion de Juridiction internationale en
question', op.cit., p. 205.

(2) Voir KINGSBURY, '"International Courts: Uneven Judicialization in
Global order", op.cit., p. 73.

(3) Voir PELLET, "Judicial Settlement", op.cit., p. 11 et s.

(4) Voir ASCENSIO, "La notion de Juridiction internationale en
question", op.cit., p. 177 et s.
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(1) Voir REGAN, "International Adjudication", op.cit., p. 227;
TOMUSCHAT, "International courts and tribunals", op.cit., p. 35.
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(1) Antonios TZANAKOPOULOS, "Domestic Courts in International law:
The International Judicial Function of National Courts", Loyola of los
Angeles International and Comparative law Review, Vol. 34, 2011, p.
101.

(2) Voir ASCENSIO, op.cit., p. 163- 167.

(3) Alain PELLET, "Article 38", in Andreas ZIMMERMANN, Christian
TOMUSCHAT, Karim OELLERS-FRAHM, "The statute of the
international court of Justice: A Commentary", Oxford University
Press, 20006, p. 312.

(4) Samantha BESSON, "General Principales in International Law-whose
principales?', in Samantha BESSON, "Les principes en droit européen
principales in Européen Law'', Schulthess, 2011, p. 93.
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(1) Jonathan CHARNEY, "Is International Law threatened by Multiple
International Tribunals?", Recueil des cours, Vol. 271, 1998, p. 101, 373.

(2) Armin VON BOGDANDY, Ingo VENZKE, '"Beyond Dispute:
International Judicial Institutions as law makers", German Law
Journal, Vol. 12, 2011, p. 979.
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(1) CLJ, 9 avril 1949, Détroit de Corfou (Royaume-Uni de Grande-
Bretagne et d’Irlande du nord C. Albanie), arrét, C.1.J. Recueil 1948, p.
4, Para. 35.

(2) Samantha BESSON, "International Judges Function between dispute-
Settlement and Law- Enforcement- From International law without
courts to International courts without law. A Reply to Anna Spain",
Loyola of los Angeles International and Comparative law Review, Vol.
34,2012, p. 101.
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(1) Samantha BESSON, "The Erga Ommes Effect of the European Court
of Human Rights Judgments", in Samantha BESSON, "La Cour
européenne des droits de ’homme aprés le protocole 14- premier bilan
et perspectives', SCHULTHESS, 2011, P. 193 ; Robert JENNINGS,
"The Judiciary, International and National, and the Development of
International law", International and Comparative law Quarterly, Vol.
45, 1996, p. 1.
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(1) Voir RAZ, "Authority", op.cit., p. 79; RAZ, "On the Nature of Law",
op.cit., p. 113.

(2) Voir DWORKIN, op.cit., p. 111. en droit international, Voir, LETSAS,
op.cit., p. 65 ; PAULUS, op.cit., p. 57.

(3) Roberto GUASTINI, "Les principes de droit en tant que source de
perplexité théorique”, in Sylvie CAUDAI, '"les Principes en droit",
Economica, 2012, p. 248.
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(1) Voir, DICKSON, op.cit.; RAZ, "Authority", op.cit.; RAZ, "On the
Nature of Law", op.cit., p. 102.
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(1) Voir, DICKSON, Ibid.; JOUANNET, "Jurisprudence internationale",
op.cit., p. 386.

(2) Pierre BRUNET, "Les Principes Généreux du droit et la hiérarchie des
normes’, in Denys de BECHILLON, Pierre BRUNET et Eric
MILLARD, "L’architecture du droit", Mé¢langes en I’honneur de
Michel TROPES, Economica, 2015, p. 222.

(3) Marc JACOB, 'Precedents: Lawmaking through international
adjudication', German Law Journal, no. 6, Vol. 16, 2014, p. 1005.

(4) Voir, C1J, 8 juillet 1996, Licéité de la menace ou de I’emploi d’armes
nucléaires, avis consultatif, G.I.J. Recueil 1996, p. 226, 237, Para. 18.

14 i aliaziifly g lall Sygacd) s



&g Lamaddll e/ (Y9 yawa) ¥e suall

A g L el 40 gal) Alall) el ) il e A gal) Jaad) dcaSaal i)
w9l ¢ SIAL A ) jalianll (e BXaia LgaY ¢y 5Ll ao g8 paail Bac Lo
Ol g} BLARL gadl) JYSiay) o pady Aaga il AR pudill of S
JAh (A RN (3 guud) ol pia) B AaSaal) Cial g o) ABlacd) Tases cas L 138 )
doaa ol Al 4de (3lh) La 13 ) aSlaall (8 1y ¢ 3R alal) agdll g el (e
Al Ga(udal) g LAl

A ga) Aplial) ) AN Ay pendli A I8 S 08 4BEY (ha Ll o) s
AAl) (e 04 Balal) o dlld B ppailide (A gall Jaad) daSace i ) AN Vs gaad
slad 3 daadial) ael) (§lise (e /4 ¢ Salall g A gall Jand) daSaal muliad!
S Jal L a3 e cans a8 Lgnld AaSanall ¢)f Lo ¥ g Aol gl Jand) AaSaa
galeal Gany B Gulial)

(o Acpan] JAS) cpd gat) SLABY A glaal) ¢y gAY Ao liua g Ayand alga 22
3 gaaall adal) ) (Yol dldd g (D AR 0 gilAl B A gl ¢y gilAY
QLRI 3 g gal) LIS (pa JAS) A gad) ¢ giLAN) ) 358 1 A gad) ¢ gilBY jaliacal
b B agall alay (gilB 3 ga g ade fasae (il 8B gy ol AN 038 g, ikagl)
il sl (I uap 4paa3 alga ol gl BLRN gile o 2y (sl ¢ gilal)

(1) Voir, CIJ, 11 Juin 1998, Frontiére terrestre et maritime entre le
Cameroun et le Nigéria, G.I.J. Recueil 1998, C.L.J. p. 275, 292, Para. 28.

(2) Rosalyn HIGGINS, "Problems and process: International law and How
we Use it", Oxford University Press, 2014, p. 302; Hersch
LAUTERPACHT, "The Development of International law by the
International Court", Cambridge University Press, 2013, p. 55 et s.

(3) BOYLE et CHINKIN, op.cit., p. 289- 290.
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(1) BOYLE et CHINKIN, op.cit., p. 278- 285.

(2) Voir, Cour EDH, 25 avril 1978, Tyrer C. Royaume-Uni, req. No.
5856/72, Séries A, no. 26, Para. 15- 16.

(3) Samantha BESSON, "Human Rights and Democracy in a Global

Context- Decoupling and Recoupling", Ethics and Global Politics, no. 1,
Vol. 4, 2011, p. 19.
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(1) Voir, JOUANNET, "Jurisprudence internationale", op.cit., p. 389 et s.

(2) Voir, JACOB, '"Precedents: Lawmaking through international
adjudication", op.cit., p. 1007.
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(1) Elihu LAUTERPACHT, "Aspects of the administration of international
Justice", Cambridge University Press, 2013, p. 32- 36.
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(1) Voir, BOYLE et CHINKIN, op.cit., p. 395.
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(1) Joseph RAZ, "Incorporation by Law', Legal Theory, Vol. 15, 2013, p.
3; GUASTINI, ibid.

Y i aliaziifly g lall Sygacd) s



&g Lamaddll e/ (Y9 yawa) ¥e suall

VT AR malBl) Lgad (Jany Al cladly dll 45 8 (S, Coitea (3 318 alS
Ll Ugild il 13 et (g8 aial) ¢ sl 40 g8

S Al 4 palil) aldl) ddale el La oA gal) Adlaad) ) LIESH La 13)
O AaNal ¢ g8l A ade g Laa Lalie A8 gdail) J1) Lag Al

Abias B a0 Gy dlll g caan3 o (e JB A g8 ) g8 ARl b can gl
e Wlu sliaula gl sl gadll o elll g clgilapddi g Lge 5 1389 (A gal) ¢ gildl)
VS Al (hag chpalle Jadlly (dsal) ) gilAY) Lgany AN AENAY) 2 B3 cdlld o
RS L e Lgilald AENAY) ¢l ) puall g 20 g1 03¢d AMAY) Jua¥) ) B L
S ) anl) Cildad 13 a9 (D AN ¢y 3LAY 8 La il e 8 i g
BLall) (lany 5 B gl by (DAdillagy N all lil) Joa <ol Al clibliall
4 geuill ¥ i) AdaBIS g B (il 2l AENAY) Al cpialll g G g
Oagale L g pal) cile jliall 4Ll

(1) LETSAS, op.cit.; PAULUS, op.cit., p. 117 et s.

(2) Samantha BESSON, "The Authority of International law- Lifting the
State Veil", Sydney Law Review, no. 6, Vol. 34, 2012, p. 345.

(3) Armin Von BOGDANDY, Ingo VENZKE, "On The Functions of
International Courts: An Appraisal in Light of Their Burgeoning Public
Authority", ACIL, 2012, p. 88 et s.

(4) CL1J, 8 Juillet 1996, Licéité de la menace ou de I’emploi d’armes

nucléaires, Opinion dissidente de Mme Higgins, note 37, p. 370, Para.
41.
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aaad o uag g andll oda (pa LAY g aal gl Jand Al dLall) il gl oY1 AUl
O CrSay (Al g prina gl paiil) g Ao Laiay) A8 jrall (o (u g pad) (g celld s
.5l 13 aea Jualail) diy LRI g (5 9 ST il pa) g lasnapa gl (B 0L
Al (a9 oo 9l malBll 4y aftl) Al Ao 3 98 (lany aida gy el Jall (ha
Apilall) cillaled) a8l Ak g Cileaasa gLl a3 2By A0 ) B 4o g pda G ju
Lgmidalad 8 Gy (5 o8t Ay 5 6Y) dasaall Gl (a £1Y) (381 55 ol A gl)

(1) C1J, Sud- Ouest africain, deuxiéme phase, arrét, C.I.J. Recueil 1966, p.
47, Para. 49- 50.

(2) Voir, REGAN, op.cit., p. 23 et s.
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(1) Samantha BESSON, "The Erga Omnes Effect of the European Court of
Human Rights Judgments', op. cit., p. 197 et s.

(2) Antonio CASSESE, Joseph WEILER, '"Change and Stability in
International Law- Making", Gruyter, 2010, p. 13.
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(1) Voir, BESSON, " General Principles', op.cit., p. 267.
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(1) Voir, BOYLE et CHINKIN, Ibid., p 290 et s.

(2) CASSESE, WEILER, '"Change and stability in International Law-
Making", op.cit., p. 17 et s.
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(1) Voir, BESSON, " General Principles", op.cit., p. 270 et s.
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(1) John TASIOULAS, "The Legitimacy of International Law", in,
Samantha BESSON, John TASIOULAS, "The philosphie of
international law", Oxford University Press, 2011, p. 206.
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(1) Armin Von BOGDANDY, Ingo-VENZKE, "In Whose Name ? An
Investigation of International Courts Public Authority and its
Democratic Justification", European Journal of International Law, no
1, Vol. 23, 2012, p. 7.
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(1) ICJ, 20 February 1969, North Sea Continental Shelf, Judgment, 1.C.J.
Reports 1969, -. 48- 49, Para. 88.

(2) ICJ, 24 February 1982, Continental Shelf (Tunisia v. Libyan Arab
Jamahiriya), Judgment, I.C.J. Reports 1982, p. 60, Para. 71.
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(1) H. ARENDT, "The Human Condition', Chicago, University of Chicago
Press, 1998, p. 101 et s.
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(1) E.U. PETERSMANN, "International Economic Law in the 21%
Century. Constitutional pluralism and Multilevel Governance of
Interdependent public Goods", Oxford, Hart, 2016, Chapters II, 111, VI.
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(1) N. LAVRANOS, "Jurisdictional Competition", op.cit., p. 209 et s.
(2) R. DWORKIN, "Law’s Empire", op.cit., p. 250.
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"European Legal Method in a Multilevel EU legal order', Copenhagen,
DJOF Publishing, 2012, p. 27 et s.
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(1) J. GERARDS, "Judicial Argumentation in Fundamental Rights Cases-
the EU Court’s Challenge", op.cit., p. 47.
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(2) O.I. HANNESSON "Giving Effect to EEA Law- Examining and
Rethinking the Role and Relationship between the EFTA Court and the
Icelandic National Courts in the EEA Legal Order", Florence, EUI,
2017, p. 199.
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(2) A. CASSESE, "Self-Determination of peoples: a legal Reappraisal", op.
cit., p.321.
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(1) James CRAWFORD, "The General Assembly, the International Court
and Self- Determination", in V. LOWE, ed., "Fifty Years of the
International Court of Justice-Essays in Honour of Sir Robert
Jennings', Cambridge, Cambridge University Press, 1996, p. 586.

(2) P. D’ARGENT, "Les principes généraux a la Cour Internationale de
Justice", op.cit., p. 108 et s.

(3) T. BURRI, "The Kosovo Opinion and Secession: The sounds of Silence
and Missing Links", German Law Journal, Vol. 11, 2010, p.881.

(4) P. D’ARGENT, "Les Principes généraux a la Cour Internationale de
Justice" op. cit., p.110.
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(1) Riccardo GUASTINI, "Les principes de droit en tant que source de
perplexité théorique', in, S. SIZARET, "Les principes en droit", Paris,
Economica, 2008, p. 113.

(2) Samantha BESSON, "General principles in International Law- Whose
Principles?', in Samantha NBESSON, "Les principes en droit
européen- principles in European Law", Schulthess, 2011, p.65.

(3) David RAIC, "State-hood and the low of self-Determination", op. cit.,
p.325.
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(1) Pierre D’ARGENT, '"Les principes généraux a la Cour Internationale
de Justice", op.cit., p. 111..

(2) ICJ, 16 October 1975, Western Sahara, Advisory Opinion, 1.C.J.,
Reports 1975.

(3) J.KLABBERS, "The Right to be taken Seriously: Self-Determination in
International Law", op. cit., p. 197.
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(1) Daniel THURER and T.BURRI, "self-Determination', op. cit., p.230
ET S.

(2) Allen BUCHANAN, "Justice, Legitimacy and self-Determination:
Moral Foundations for International Law", Oxford, Oxford University
Press, 2014, p.311.

(3) P. D’ARGENT, "Les principes généraux a la Cour Internationale de
Justice", op.cit., p. 115.
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(1) James CRAWFORD, "The General Assembly, The international Court
and self-Determination", op. cit., p. 587 et s.
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Law and Adjudication", op. cit. p.311.
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(1) Donald H. REGAN, '"International Adjudication: A Response to
Paulus- Courts, Custom, Treaties, Regimes and The WTO", op.cit., p.
226.

(2) Andreas PAULUS, "International Adjudication", op.cit., P.223.
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(1) Leslie GREEN, '"Legal Positivism, Stanford Encyclopedia of
Philosophy", 2013, p.273.
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(1) Pierre D’ARGENT, "Les principes généraux a la Cour Internationale
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Moral Foundations for International Law", op. cit., p.315.
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(1) Pierre D’ARGENT, "Les principes généraux a la Cour Internationale
de Justice", op.cit., p. 113..

(2) Johan ROCHEL, Alain ZYSSET, "Between Authority and Morality :
Identifying Two Legitimatory Roles of Legal Principles", in Samantha
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Principles in European Law", Schulthess, 2014, p.105 et s.
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(1) Leslie GREEN, '"Legal Positivism, Stanford Encyclopedia of
Philosophy", op. cit., p.275.

(2) Allen BUCHANAN, "Justice, Legitimacy and self-Determination:
Moral Foundations for International Law", op. cit., p.317.
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(1) Emmanuelle JOUANNET, "Le juge international face aux problémes
d’incohérence et d’instabilité du droit international: quelques
réflexions a propos de I’arrét CIJ du 6 novembre 2003, Affaire des
plates,- Formes pétrolieres'. Revue générale de droit international
public, no4, Vol. 108, 2004, p.917.

(2) Jeremy WALDRON, "The Concept and the Rule of Law", Georgia
Law Review, nol, Vol. 48, 2013, p.351.
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(1) Daniel THURRER and T. BURRI, "Self- Determination", op. cit.,
p.229.

(2) Samantha BESSON, '"Legal philosophical Issues of international
Adjudication-About the Amour Impossible Between international Law
and Adjudication", op. cit., p.319.
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(1) Allen PUCHANAN, "The Ilegitimacy of International Law", in,
Samantha BESSON, John TASIOULAS, eds., "The Philosophy of
International Law". Oxford, Oxford University Press, 2010, p.79-80.

(2) A. PAULUS, op. cit., p.229.
(3) Andreas PAULUS, "International Adjudication", op. cit., p.224.
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(1) Emmanuelle JOUANNET, "Le Juge International Face Aux Problémes
d’instabilité du droit international : Quelques réflexions a propos de
PParrét CIJ du 6 novembre 2003, Affaire des plates- formes
pétroliéres'. op. cit., p.918.
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(1) ILC, Draft Articles on the Law of Treaties with commentaries, YBILC,
1966, Vol, 11, p.248.

(2) ICJ, 3 February 2012, Jurisdictional Immunities of the state
(Germany/Italy, Greece intervening), Judgment, General list No. 143.
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(1) ICJ, 3 February 2006, Armede Activities on the territory of the Congo
(New Application: 2002) (Democratic Republic of the Congo/Rwanda),
I.C.J. Reports 2006, p.32, Para, 64.

(2) ICJ, Jurisdictional Immunities of the State, Para. 92-97.
(3) Ibid., Dissenting Opinion of Judge Cancado Trindade, Para. 296.
(4) Ibid., Para. 294.
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(1) Ibid.

(2) Ibid.

(3) Pierre-Marie DUPUY, "Le Juge et la Régle Générale'. Revue générale
de droit international Public, vol. 93, 1989, p.597, Voir aussi,
Catherine MAIA, "Le Juge international au Cceur du dévoilement du
droit impératif: entre nécessite et prudence'", Revue de droit

international de sciences diplomatiques et politique, Vol. 83, 2005, p. 1-
36.
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(1) Christos L. ROZAKIS, "The Concept of Jus Cogens in the law of
treaties". Amsterdam, North-Holland Publishing, 1996, p.45; Bruno
SIMMA, "From Bilaterism to Community Interest in International
Law", Recuiel des cours, Vol. 250, 1994, p.217-318, 286-287.

(2) ILC, Draft Articles on the Law of Treaties with commentaries, note 1,
p.247-248.
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(1) UNCLOT, Summary records of the plenary meetings and of the
meetings of the committee of the whole, First Session, Vienna 26
March- 24 May 1968, UN Doc. A/CONF. 39/11, p.312 (New Zealand);
324 (Monaco); UNCLOT), Summary records of the plenary meetings
and of the meetings of the committee of the whole, Second Session,
Vienna, 9 April- 22 May 1969, UN-Doc. R/CONF. 39/Add. 1,p. 93-95
(France); 95-96 (Germany).

(2) ILC, Draft Articles on the Law of Treaties with commentaries, note 1,
p. 247-248.

(3) UNCLOT, First Session, note 12, p.310 (Israel); 314 (Trinidad and
Tobago).

(4) UNCLOT, Second Session note 12, p.107 (Japan); 138-140 (India,
insisting, at the same time, on States freedom to choose, whichever
means of settlement they wished); 160 (Switzerland); 199 (Nepal).
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(1) UNCLOT, First Session, note p. 241 (Senegal); 300 (Sierra Leone);
UNCLOT, Second Session p.288 (Democratic Republic of the Congo).

(2) Hélene Ruiz FABRI, "Article 66", in Olivier CORTEN, Pierre KLEIN,
eds., "The Vienna Convention on the law of Treaties: A commentary",
Oxford, Oxford University Press, 2013, p. 1513- 1536, 1519- 1525.

(3) Article 64 of the VCLT provides that if a new peremptory norm of
general international law emerges, any existing treaty which is in
conflict with that norm becomes void and terminates.

(4) See VCLT, Articles 65 and 66.
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(1) Vera GOWLLAND - DEBBAS, "Judicial Insights int Fundamental
Values and Interests of the International Community", in Alexander S.
MULLER, eds., "The International Court of Justice: Its Future Role
after Fifty Years", The Hague, Martinus Nijhoff, 2011, p. 327 et s.

(2) Catherine MAIA, "Le Juge international au Cceur du dévoilement du
droit impératif, op.cit., p. 17 ; Andrea BIANCHI, "Human Rights and
the Magic of Jus Cogens'", European Journal of International Law, Vol.
22,2013, p. 491.

(3) ICJ, 20 February 1969, North Sea Continental shelf (Federal Republic
of Germany/ Danemark; Federal Republic of Germany/ Netherlands),
Judgment, I.C.J. Reports 1969, p. 42, Para. 72.

4) ICJ, 24 May 1980, Case Concerning United States Diplomatic and
consular staff in Tehran (United States of America/ Iran), Judgment,
I.C.J. Reports 1980, p. 41, Para. 88.
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(1) ICJ, 27 June 1986, Military and Paramilitary Activities in and against
Nicaragua (Nicaragua/ United States of America), Judgment, 1.C.J.
Reports 1986, p. 100, Para. 190.

(2) ICJ, 8 July 1996, Legality of the Threat or Use of Nuclear Weapons,
Advisory Opinion, I.C.J. Reports 1996, p. 257, Para. 70; p. 258, Para.
83.

3) ICJ, 9 July 2004, Legal consequences of the Construction of a wall in
the Occupied Palestinian Territory, Advisory opinion, I.C.J. Reports
2004, p. 200, Para. 159.
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(1) ICJ, 3 February 2006, Armed Activities on the territory of the Congo
(New Application: 2002), (Democratic Republic of the Congo/Rwanda),
I.C.J., Reports 2006, p. 32, Para. 64

(2) Ibid.

(3) ICJ, 26 February 2007, Application of The Convention on the
Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina/ Serbia and Montenegro), Judgment, 1.C.J. Reports 2007,
p. 111, Para. 161.
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A g8 A gl ¢y oIl Aran )l aluaal) (L35 Y (A gl culaalaal) slifiiady g
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B e Cilua jlas 2529 (8 i8I 3y sk e iy caadll o) oy il 138 Jia )
dal (e Adlida f gat A oA el (LB e g ) S e 9 gl
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(1) Pierre- Marie Dupuy, "Le Juge et la régle générale", op.cit., p. 594 ;
Voir aussi, Antonio CASSES, "For an Enchanced Role of Jus Cogens",
in Antonio CASSES, ed., "Realizing Utopia: The Future of
International Law", Oxford, Oxford University Press, 2016, p. 158- 171,
169.
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Ol 90} Bl I oy G gonn ¢(OF) Balually 3 ) o) iy i) ¢ gia Lo g
) Ja sdllosay ciy ail) 1Y gh s dulatl) (ha (AR (il ja (B ) gL Cdy il
al alad) A gad) 0 gil8l o) g cunldi aB A gal) ¢ oSUAIL Aalid) (il B (e il
gaiaal) Gl i) g (98 clalaal) 030 g3a) 8 adial (8 sAllaaay iy il (LG €Y
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(1) Donald H. REGAN, '"International Adjudication: A Response to
Paulus- Courts, Custom, Treaties, Regimes, and the WTO", op.cit., p.
241.

(2) As explained by the ILC, A rule of international law may be superior to
other rules on account of the importance of its content as well as the
Universal acceptance of its superiority. This is the case of peremptory
norms of international law (Jus Cogens, article 53 VCLT), That is,
norms accepted and recognized by the international Community of
States as a whole from which no derogation is permitted, ILC, Report
on the work of its fifty- eighth Session (2006), A/61/10, " Conclusions of
the work of the Study Group on the Fragmentation of International law:
Difficulties arising from the diversification and expansion of
International Law"', Para. 32.
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(1) Pierre- Marie DUPUY, "Le Juge et la régle Générale', op.cit., p. 596.

(2) UNCLOT, Second Session, Vienna, 9 April 22 May 1969, UN Doc. A/
CONF. 39/ 11/Add. 1, p. 93- 95 (France); 95- 96 (Germany).
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DGR gl o Aaaia B iy (A gal) (o BlE gl Lo jpuadl g Al il
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o il g g dail) Alaa cont D g (U gilB 3 g pulatly g 1D uatiay ot
daSaa cuilef Lang (Dta Jlusa (B gl of jpdil) gf ) 23N pda gl Jpaadl
o ¢l 581 Gy i) aall e iy (Day pi Aga ol LSl 4 gal) Junl)
9 22T A gy Gl abiad) (g LB Ll ) Lapes Y cAiliBy) Lgidds g A
ALl Lguiuda g o A gall Jaad) AaSaa (i s Ladd (DA 951 Aol alasiia

Ol o Ay i piad (A0 gal) s 8 3 g (e (G0N b puaadd Ayalal)

(1) Armin Von BOGDANDY and Ingo VENZKE, "On the Democratic
Legitimation of International Judicial Lawmaking", German Law
Journal, Vol. 12, 2011, p. 1341- 1370; Emmanuelle JOUANNET, "La
notion de Jurisprudence internationale en Question", op.cit., p. 343.

(2) Robert. Y. JENNINGS, "The Judicial Function and the Rule of Law in
International Relations', in International law at the time of its
Codification, Essays in Honor of Roberto Ago, Milano, Dott. A. Giuffré
Editore, 1987, p. 139- 151.

(3) ICJ, 13 July 1966, South West Africa (Ethiopia/South Africa;
Liberia/South Africa), Judgment, I.C.J. Reports 1966, p. 43, Para. 80.

(4) ICJ, Legality of the Threat or Use of Nuclear Weapons, p. 237, Para.
13.

(5) ICJ, Military and Paramilitary Activities in and against Nicaragua, p.
106- 107, Para. 202.
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(1) ICJ, 12 October 1984, Delimitation of the Maritime Boundary in the
Gulf of Maine Area (Canada/ United States of America), Judgment,
I.C.J. Reports 1984, p. 288- 290, Para. 70.

(2) Armin Von BOGDANDY; Marc JACOB, "The Judge as Law- Maker:
Thoughts on Bruno Simma’s Declaration in the Kosovo Opinion", in
Ulrich FASTENRATH, eds., "From Bilateralism to Community
Interest", Essays in Honour of B. SIMMA, Oxford, Oxford University
Press, 2011, p. 809- 824, 810.

(3) Tom GINSBURG, "Bounded Discretion in International Judicial Law-
Making", Virginia Journal of International Law, Vol. 44, 2005, p. 666.
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(1) Pierre- Marie Dupuy, "Le Juge et la régle Générale", op.cit., p. 594.
(2) ICJ, Jurisdictional Immunities of the State, Para. 92.

(3) Ibid., Para. 93.

(4) Ibid.
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(1) Mohamed SHAHABUDDEEN, "The International Criminal Tribunal
for the former Yugoslavia: The third Wang Tieya Lecture', Chinese
Journal of International Law, Vol. 11, 2016, p. 27.
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g Al dilely
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2 JAY 2 flaall (glai Aalild) s i) aditeu Ja g Jasal) 13gd Jiiaca (gllad
A s S5 a8 A1) pdail) g it La) USan 15 La fagal) gy g0 o ¢ e )
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(1) D. SCHINDLER, '"Droit des conflits armés : Recueil des conventions,
résolutions et autres documents", Genéve, CICR/Institut Henri-
Dunant, 1996, p. 6.

(2) Alberico GENTILI, "The classics of International Law",
Oxford/Londres, Clarendon, 1997, p. 142.

(3) William V. O’ BRIEN, "The Meaning of Military Necessity in
International Law", World Polity, Vol. 41, 1997, p. 128.
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(1) Robert KOLB, "La nécessité militaire dans le droit des conflits armés-
Essai de clarification conceptuelle"”, in SFDI, dir., "La nécessité en droit
international”, colloque de Grenoble, Paris, Pedone, 2009, p. 157.

(2) Voir, Trail of Wilhelm List and Others, Nuremberg, 8 July 1947 to 19
February, 1948 (The Hostages Trial), Vol. VIII, p. 67.

(3) Marco SASSOLI, "Geneva Conventions: A Commentary', Oxford,
Oxford University Press, 1993, p. 16.

(4) Robert KOLB, "La nécessité dans le droit des conflits armés- Essai de
clarification conceptuelle", art. préci., p. 158.

(5) Gabriella VENTURINI, "Necessity in the law of armed conflict and in
international law", Netherlands Yearbook of International Law, Vol.
44, 2013, p. 49.
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(B _ALAY ¢l jal) Lagdl) " a3l (aldaill g JAaall Sdaducal) cile | i) ¢ il (alic
DM Al A gad) ¢y gl Al Al JAaall (g alle dmew /8] cE¥O 4@ (Y a L Y
A9 gl AT (g alla S /30 680 Y ga (Y v B ALAY oy ) Lagdl)
GA&A" Com g u.l’hm AAAA/.\_i ¢YEo04a YooY (5 alall ‘&:\:l)d‘ 3..«'44_':5\ B 6"‘;-1.\-4-&-1.?\
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(2) Voir, Article 57, p. A.L
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(1) Jean SALMON, "Le fait dans DP’application du droit international",
Recueil des Cours, Vol. 175, 1982, p. 274 ; Sarah CASELLA, "La
nécessité en droit international : De I’état de nécessité aux situations de
nécessité", Leiden/ Boston, Martinus NiJhoff, 2011, p. 93.

39l 3 88" (3158 daal dlaaa /4] 1a)y caladl Jgal) o silal) ‘E,_Z‘.SJJJ«'AM U Jagpaing

AYY0a VA (A Sl G jlaal) 3LAL ¢Malad) A gal) ¢ gilal) B

(2) Robert KOLB, "La nécessité militaire dans le droit des conflits armés-
Essai de clarification conceptuelle"”, art. préci., p. 155.

(3) Affaire des biens Britanniques au Maroc espagnol (Espagne c.
Royaume-(uni), 1° mai 1925, R.S.A., Vol. I, p. 632.

(4) Nobuo-HAYASHI, "Requirements of military necessity in international
Humanitarian law and international criminal law'", Boston University
International Law Journal, Vol. 30, 2012, p. 67.
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(1) Robert KOLB, "Note sur I’émergence d’une maxime de I’utilisation du
moyen le moins fort en droit international public", Revue belge de droit
international, no. 4, 2008, p. 605.

(2) Voir, TPLY, 29 Juillet 2004, le procureur c. Tihomir Blaskic, Jugement,
Chambre d’appel, IT- 95- 14- A, Para. 109.

(3) Voir, In Re Esau, ILR, Vol. 16, p. 483.

(4) Voir, TPIY, 30 novembre 2006, le procureur C. Stanislav-Galic, arrét,
Chambre d’Appel, IT- 98-29- A, Para. 103.

(5) Nobuo HAYASHI, ""Requirements', art préci., p. 42 et pp. 55- 57.
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el dd G AN Bas B a) a3 g Wl ) As Al s Al Jalge e
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i oIl Sacld LA Ced ) BIIL oty cidad) aladia) Ao de il
Alall g Jasall e il 4800 610 03¢ Abadl) Alal) 3 g2 g IS il (pad ¢ al
odh b algaty) ) i (a a8 ) e i ol 398y () (S coda
ladl) dilabatidl) Jo 4 g jhall 3 g8l G Gl jlad)

(1) Roger NORMAND, "The Legitimation of Violence: A Critical History
of the laws of war", Harvard International Law Journal, Vol. 45, 2004,
p. 95.

(2) Antonio REMIRO BROTONS, "Article analysis of the Gulf War",
Harvard International Law Journal, Vol. 50, 2009, p. 416.
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I8 (e 28 (e gl LaS @l g oy pdad) AN (e JgY) kel g pde il
ey pllad ciliian il Luad 8 Juadll e A ghacal) Aalidial) ansail) ojlad
aaall (A ot 8 JAN g (Juadi) G ilie ) 8 Larw Y ccuilal) Lle )
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(1) Karine BANNELIIR, "L’argument de la nécessité dans les procés ayant
suivi la seconde Guerre mondiale'", in SFDI, dir., ""La nécessité en droit
international”, art. Préci., p. 311- 323.

2) C1J, 9 July 2004, Conséquences Juridiques de I’édification d’un mur
dans le territoire palestinien occupé, avis Consultatif, C.I.J. Recueil
2004, p. 193, Para. 137.

(3) Voir, notamment les cas de destruction de propriété privée in Bassett
MOORE, "History and digest of the international Arbitrations to which
the United States has been a party, Vol. IV, Chapter LXV, Washington
D.C., Government Printing office, 1998, p. 3677 et s.
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a5l 5308 3 yae Jadh (5 al Linal) aSlaal) oda (V) dus panil)
Al o) dpiliil) (o guady Lgdhga (o cuile Ul (1 g clgda 3 gpdiall (a0
GlSlian paxi o 33 al a8y (iCaal) L gl pall ¢ ¢pa 8L By, i) e
sbac] aaf 2y al (D4 e gl GLS (ugadd (53 Glassp JILES Juaidl)
Lasagd) Adlad g saild A Ulayf o<l g (g pall b Jad Gl LAY (B Aasaal)
Cra dgad) Jalat g adlB gl ot aad (dlld (e gusal) o o AT Da B
ol e Viliay dacall (g a5 e ghal ) (lad ) dagBdl) o1 ¥ 9 (32 gaud
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(1) Affaire des biens britanniques au Maroc espagnol (Espagne c.
Royaume- Uni), 1° mai 1925, R.S.A., Vol. 2, p. 682.

(2) Voir, The claims of orr and Laubenheimer and the Post-Glover
Electric-Company (Nicaragua, United States), RSA, Vol. XV P.39.

(3) Heirs of Jules Bran, 31 July 1905, RSA, vol. X, P. 40.
(4) De Lemos Case, 1903, RSA, Vol. 9, p. 370.
(5) Ibid., PP. 371-373.
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(1) Bembelista Case, 1903, RSA, Vol. 10, p.718.
(2) The Great Venezuelan Railroad Case, 1903, RSA, Vol. X, P.475.

(3) Bin CHENG, "General Principles of law as Applied by International
Courts and Tribunals', Cambridge, Cambridge University Press, 2006,
P. 43.

(4) CPJI, 7 Septembre 1927, Affaire du Lotus, serie A, n° 10, P.18.

(5) ICSID, 27 June 1990, Asian Agricultural Products Limited (AAP) v.
Republic of Sri Lanka, Arbitration Tribunal, ILR, vol. 106, p.496.
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LA i)
A A a e dalad) foabpall G Banaal) o daglall g pdalig
e M paBil) (hala (o Juadlly (@Bl gl A (Uia g gudagall (layg () ppudl)
8 A pall B oalil Al L JA o ey @A) @l g (o laiall 4
Oy Ol ads JKE) ol JY) ALY aglall (e 3 el (g 38 a3 A gal) AU
Ml ualll) (ald ¢ oof caag asls Jgal g (5,08 &) sral 1 jaan Allecall 28
LAy A cl Al e A8 0 B ol ga (e 35g gy Ll ) gSam
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(1) William Hays PARKS, "Port ix of the ICRC Direct Participation in
Hostilities Study: No Mandate, No Expertise, and Legally Incorrect",
New York University Journal of International Law and Politics, Vol.
42,2010, p.779.
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(3) Voir, In Re Flick and Others Nuremberg, Germany, United States
Military Tribunal, December 22, 1947, ILR, Vol. 14, P. 270.

(4) Voir, Sarah CASELLA, "La nécessité en droit international : De I’état
de nécessité aux situations de nécessité", op. cit., p.195 et s.

(5) Yuval SHANY, "Toward a General Margin of Appreciation Doctrine in
International Law",. Vol. 16, 2006, p.907-940.
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) Ll 138 g ¢ (g Sanad) AIAL Ay i) Adabod) 4 jha o s Aqlgdl) g
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Seagl oS dpad B A0 gal) Jaall daSa dgle Cias) La Jda g 1" IR aSald) Jo yin
£ 9401 108 (e (983 A Aila®ll AN gl o scuile] Labia op gadl) (Gay ddlaial)
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(1) In Re List and Others (Hostages Trial), February 19, 1948, ILR, Vol.
15, P. 648-649.

(2) Gabriella VENTURINI, "Necessity in the Law of Armed conflict and
International Law"', art. Preci., P. 66.

(3) C1J, 20 novembre 1950, Affaire Colombo relative au droit d’asile, arrét,
C.I.J. Recueil 1950, p. 275; CIJ, 6 novembre 2003, plates-formes
pétrolieres (République Islamique d’Iran C. Etats-Unis d’Amérique),
arrét, C.LJ. Recueil 2003, p. 196, Para. 73.
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(1) Voir, par exemple, ICSID, 27 June 9190, Asian Agricultural Product
Limited (AAP) v. Republic of Sri lanka, Arbitration Tribunal,
Desseuting Opinion of Samuel K.B. A sante, ILR, Vol. 106, p. 496.

(2) Ibid., pp. 450- 451, Para. 63. Voir aussi, The Buena Tierra Mining
Company (Ltd.) (Great Britain) V. United Mexican States, 3 August,
1931, RSA, Vol. V, p. 251.

(3) Théo Boutruche, '"Credible Fact- Finding and Allegation of
International Humanitarian Law Violations : Challenges in Theory
and Practice", Journal of conflict, Security law, Vol. 16, 2015, p. 123.

(4) R. MAISON, '"Le Juge combattant", in Abdelwahab BIAD, P.
TAVERNIER, "Le droit international humanitaire face aux défits du
xxi® siecle”, Bruxelles, Bruylant, 2016, p. 115- 132.
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odgd Jalddl &)Y Jaladyy JUiall Jaew Ao cild gdiiall A5dl) g dpalal) 48 jaall g
D Fae CaE gl Andi o) (aldl alal) ¢ jlgall 5 lalalid) G jlaal)

Alaiaal) clsigiy) & gdanl) J i A (O glasl) olad JKEE (A1) oY
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(1) W.V. O’BRIEN, "The Meaning of Military Necessity in International
Law", art. Préc., p. 155.

(2) Gary P. CORN, "The Law of Operational Targeting: Viewing the
LOAC Through an Operational lens'", Texas International Law
Journal, Vol. 51, 2015, p. 37.
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(4) Théo BOUTRUCHE, '"Credible Fact-Finding and Allegations of
International Humanitarian law violations : Challenges in Theory and
Practice" art. Préci., p. 107.
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(1) CI1J, 20 Avril 2010, Usines de pate a papier sur le fleuve Uruguay
(Argentine C. Uruguay), arrét, C.I.J. Recueil 2010, p. 109- 117, Para. 2-
17.
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(1) Georges ABI- SAAB, "Cours général de droit international public",
Recueil des cours, Vol. 207, 1987, p. 62.

(2) C1J, 8 Juillet 1996, Licéité de la menace ou de I’emploi d’armes
nucléaire, avis consultatif, C.I1.J. Recueil 1996, p. 244, Para. 39.
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(1) C1J, 19 décembre 2005, Activités armées sur le territoire du Congo
(République démocratique du Congo C. Ouganda), arrét, recueil 2005,
p. 359- 360, Para. 5 ; Pierre D’ARGENT, "Les réparations de guerre
en droit international public: La responsabilité internationale des
Etats a ’épreuve de la guerre", Bruxelles/Paris, Bruylant, L.G.D.J.,
2002, p. 119.

(2) Final Award, Ethiopia’s Damages claims (Eritrea-Ethiopia), 17 August
2009, RSA, vol. XXVI, p. 731, Para. 321-323.
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(1) Gilbert GUILLAUME, "Terrorism and International Law",
International and Comparative Law Quarterly, vol. 53, 2004, p. 547.

(2) William SCHABAS, "Unimaginable Atrocities, Justice, politics, and
Rights at the War Crimes Tribunals", Oxford, Oxford University
Press, 2014, p.58 et s.
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(1) Bruno SIMMA, "Mainstreaning Human Rights: The Contribution of
the International Court of Justice", Journal of International Dispute
Settlement, vol.5, 2015, p.16 et 22.

(2) Thomas FRANCK, '"Fairness in the International Legal and
Institutional System: General Course on public International Law",
Recueil des Cours, vol. 240, 1993-II1, P. 320; Pierre BUHLER, '"La
Puissance aux XXI°™ Siécle: Les nouvelles définitions du monde",
Paris, CNRS Editions, 2012, p.135-141.

(3) C1J, 2 Juin 1999, Licéité de I’emploi de la force (Yougoslavie C.
Royaume-Uni). Mesures Conservatoires, Ordonnance, Opinion
dissidente de M. Kreca, C.I.J. Recueil 1999, P. 914, Para. 17.
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(1) Roy W.GUTMAN, "Spotlight on violations of International
Humanitarian Law: The Role of The Media'", International Review of
the Red Cross, vol. 38, 1998, p. 619.

(2) Christian TOMUSCHAT, "Human Rights and International
Humanitarian Law", European Journal of International Law, Vol. 23,
2012, p.17.

(3) Antonio A-TRINDADE, "International Law for Humankind Towards a
New Jus gentium: General Course on Public International Law'",
Recueil des Cours, vol. 317, 2005, pp.9-312, Michael BYERS, "War
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Law: International Law and Armed Conflict'", Londres, Atlantic
Books, 2005, p. 126.

(1) William SCHABAS, "Lex Specialis? Belt and Suspenders? The Parallel
Operation of Human Rights Law and The Law of Armed Conflict, and
the Conundrum of Jus ad Bellum'", International Review of The Red
Cross, Vol. 42, 2007, p.592.
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(1) Cour EDH, 1° Mars 2010, Demopoulos et autres C-Turquie, Grand
Chambre, Décision sur la recevabilité, req. n° 45113/99, Para . 115.

(2) William Hardman (Great Britain) V. United States, 19 June 1913, RSA,
Vol. VI, P.26.
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(1) Brian BIX, "Law, Language and Legal Determinacy", Oxford,
Clarendon, 2007, p.1.

(2) Anne KJAER, "A Common Legal Language in Europe?'", Oxford,
Portland, 2007, p.377; Richard POSNER, "The Problems of
Jurisprudence", Harvard, Harvard University Press, 1993, p.51.
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(1) Peter TIERSMA, "The Oxford Handbook of Language and Law",
Oxford, Oxford University Press, 2012; Andrei MARMOR, Scott
SOAMES, "Language in the Law", Oxford, Oxford University Press,
2011; Chris HUTTON, "Language, Meaning and the Law",
Edinburgh, Edinburgh University Press, 2009; Muller OLIVIER,
"Avant dire droit, le texte, la norme et le travail du droit, la question de
linguistique dans la théorie Structurante du droit", Laval, 2009; Peter
TIERSMA, "Legal language", Chicago, Chicago University Press,
2000; Brian BIX, "Law, Language and Legal Determinacy", op. cit., p.
3.
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(1) See, Eight Annual Report of the international Criminal Tribunal for the
prosecution of persons Responsible for Genocide and Other Serious
Violations of International humanitarian law committed in the territory
of Rwanda and Citizens Responsible for Genocide and Other Such
Violations Committed in the Territory of Neighboring States between 1
January and 31 December 1994, of 11 July 2003, UN Doc. A/58/140-
$/2003/707, Para. 4.

(2) For The Purpose of this article the terms (international criminal) Court
(s) and (international criminal) tribunal (s) are used interchangeably
and refer to any of the international criminal courts or tribunals.

(3) Joshua KARTON, "Lost in Translation: International Criminal Courts
and the Legal Implications of Interpreted Testimony', Vanderbilt
Journal of Transnational Law, no. 1, Vol. 41, 2008, p. 10.
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(D ICTY, 31 July 2001, Prosecutor V. Stevan Todorovic, IT-95-9/1-s,
Sentencing Judgment, Para. 80.

(2) ICTY, 15 July 1999, Prosecutor V. Tadic, IT-94-1-T, Transcript of the
Hearing of 7 May 1996, Para. 47.

(3) Berk SELIGSON, "The Bilingual Courtroom: Court Interpreters in the
Judicial Process', Chicago, Chicago University Press, 2002, p. 2.
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(1) Philippe SANDS, "The Manual on International Courts and
Tribunals", Oxford, Oxford University Press, 2010, p. 13.

(2) Karen MAULIFFE, "Language and Law in the EU: The Multilingual
Jurisprudence of the ECJ", Oxford, Oxford University Press, 2012, p.
200; Inigo URRITIA, "Approach of the European Court of Justice on
the Accommodation of the European Language Diversity in the Internal
Market: Overcoming Language Barriers or Fostering Linguistic
Diversity'", Columbia Journal of European Law, Vol. 18, 2012, p. 243;
Claude TRUCHOT, '"Languages and Supranationality in Europe: The
Linguistic Influence of the European Union'", Cambridge, Cambridge
University Press, 2003, p. 99.

(3) M. SOLAN, '"The Interpretation of Multilingual Statutes by the
European Court of Justice'", Brooklyn Journal of International Law, no.
2, Vol. 34, 2009, p. 279.
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(1) Art. 43 of the Rules of the International Tribunal for the Law of the
Sea, as amended on 17 March 2009.

(2) Art. 34 of the Rules of the European Court of Human Rights.

(3) Art. 2 (c) (i) of the Marrakesh Agreement Establishing the World Trade
Organization.

(4) Art 51 of the Rules of the International Court of Justice, See e.g. ICJ, 16
October 1975, Western, Sahara, Advisory Opinion, I.C.J. Reports 1975,
p. 12.

(5) Art 25 of the Rules of Procedure of the EFTA Court, William
SCHABAS, "The International Criminal Court: A commentary on the
Rome Statute", Oxford, Oxford University Press, 2010, p. 634.
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(1) William SCHABAS, '"The International Criminal Court: A
Commentary on the Rome Statute', op.cit., p. 635.

(2) Philippe SANDS, "The Manual on International Courts and
Tribunals", op.cit., p. 15.

(3) Rule 3 of Rules of Procedure and Evidence of the ICTY, amended on 19
November 2012, IT/32/Rev. 43.

(4) Ludnila STERN, "Interpreting Legal Language at the International
Criminal Tribunal for The former Yugoslavia: overcoming the lack of

lexical equivalents", the Journal of specialized translation, no. 2, July
2004, p. 63.
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(1) Berk SELIGSON, "The Bilingual Courtroom: Court Interpreters in the
Judicial Process", op.cit., p. 6 et s.

(2) Rule 10 of the Rules of Procedure and Evidence of the SLT, adopted on
20 March 2009, as amended on 20 February 2013.

(3) E.G. STL, 16 September 2011, decision on languages in the Case of
Ayyash et al., STL-11-01/1/PT.
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(1) For example, Art. 14 (3) (F) of the international covenant on civil and
political rights, art. 6 (3) (e) of the European Convention for the
protection of Human Rights and Fundamental Freedoms.

(2) Christin B. COAN, "Rethinking the Spoils of War: Prosecuting Rape as
a War Crime in the International Criminal Tribunal for the former
Yugoslavia", North Carolina Journal of International Law and
Commercial Regulation, Vol. 26, 2000, p. 183.
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(1) Michael SCHARF, "An Insider’s Guide to the International Tribunal
for the former Yugoslavia", New York, Transnational publishers, 1995,
p. 242.

(2) Holly-MIKKELSON, "Fundamentals of Court interpretation: Theory,
Policy and Practice', Durham, Carolina Academic Press, 1991, p. 16.
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(1) Rule 4 of the ICJ Rules of Procedure; Rule 5 of the Rules of Procedure
and Evidence of the ICC; Rule 14 of the ICTY Rules of Procedure.

(2) George STEINER, "After Babel", Oxford, Oxford University Press,
1992, p. XIIL.
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(DICTR, 1 June 2001, Prosecutor V. Clément Kayishema and Obed
Ruzindana, ICTR- 95-1-A, Judgment, Para. 206.

(2) ICC, Prosecutor V. Abdallah Banda Abakaer and Saleh Mohammed
Jerbo Jamus, Situation in Darfur, Sudan, ICC-02/05-03/09/Reasans for
the Order on translation of witness statements and additional
instruction on translation, 21 September 2011.

(3) Ibid., p. 5.
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(1) ICTY, 15 July 1999, Prosecutor V. Tadic, IT-94-1-T, Judgment, Para.
48- 50.

(2) ICC, 14 March 2012, The Proscutor V. Thomas Lubanga Dyilo, ICC-
01/04-01/06, Decision on the Requests of the Defence of 3 and 4 July
2006.

(3) ECTHR, 19 December 1939, Kamasinski V. Austria, application no.
9783, Judgment, Para. 74.

(4) ICTY, Proscutor V. Zejnil Delalic et al., IT- 96-21, decision on defence
application for forwarding the documents in the language of the
accused, 25 September 1996.
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(1) Daniel PROCACCINI, "What we have here is a Failure to
Communicate: An Approach for Evaluation Credibility in America’s
Multilingual Courtrooms'", Boston College third World Law Journal,
no. 1, Vol. 31, 2011, p. 163- 164.

(2) ICC, 14 March 2012, Prosecutor V. Thomas Lubanga Dyilo, ICC-01/04-
01/06, transcript of the hearing of 26 August 2011, p. 49.
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(1) Ibid., transcript of the hearing of 25 August 2011, p. 36.

(2) Ibid., transcript of the hearing of 18 April 2011.

(3) See the Transcript of the hearing ICC-01/04-01/06-T-360-Red2-ENG-
CT-WT-13-06-2012, 2/70 PVT.

(4) ICTY, The Prosecutor V. Jovica Stanisic and Franko Simatovic, IT-03-
69-T, Transcript of the hearing of 7 March 2012, p. 18056.
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(1) ICTY, Prosecutor V. Slobondan Milosevic, IT-02-54, Transcript of the
hearing of 28 February 2006, p. 49002, line 8- 11.

(2) Ahmed MUNEER, "Interpreting Communities: Lawyering Across
Language Difference", UCLA Law Review, Vol. 54, 2007, p. 1032-1033.

(3) Sandra HALE, "Themes and methodological issues in Court
Interpreting research", Linguistica Antverpiehsia, Vol. 15, 2013, p. 205.
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(1) Joshua KARTON, "Lost in Translation", op.cit., p. 24.

(2) Franklyn P. SALIMBENE, "Court Interpreters: Standards of Practice
and Standards for Training", Cornell Journal of Law and Public Policy,
no. 3, Vol. 6, 1997, p. 645.

(3) Ibid., p. 646 et s.
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(1) William SCHABAS, "The International Criminal Court: A
Commentary on the Rome Statute', op.cit., p. 637.
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(1) Joseph RAZ, "Legal Positivism and the Sources of Law'", Joseph RAZ,
ed., "The Authority of Law", op. cit., p.37.

(2) Ibid., p.37.
(3) Ibid., p.37.
(4) Ibid., p.p.37.
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(1) Ronald M. DWORKIN, "The Model of Rules I'", in Ronald M.
DWORKIN, ed., "Taking Rights Seriously'", London, Duck Worth,
1999, P.22.

(2) Joseph RAZ, "Legal Positivism and the Sources of Law'", op. cit.,
p.P.38.

(3) Ibid., P.39.
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(1) John GARDNER, '"Legal Positivism", The American Journal of
Jurisprudence, n’46, 2009, p.149.

(2) Andra MARMOR, "The Nature of Law", in Edward N. ZALTA, ed.,
"The Stanford Encyclopedia of Philosophy'", Oxford, Oxford
University Press, 2011, P.88.

(3) Joseph RAZ, "Legal Positivism and the Sources of Law", op. cit., p.P.38
ets.

(4) See Andrei MARMOR, "The Nature of Law", op. cit., p.89 et s.
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(1) See Ibid.
(2) See Ibid.
(3) John GARDNER, "Legal Positivism", art. Préci., p. 222.

(4) Wilfrid WALUCHOW, "legal Positivism, Inclusive Versus Exclusive",
in Edward CRAIG, ed., "The Rutledge Encyclopedia of Philosophy",
Landers, Atlantic Books, 20123, P.44.

(5) See Wildrid WALUCHOW "legal Positivism" op. cit., p.45.

(6) H.L.A. HART, "The Concept of Law", op. cit.,, p. 250, Philip E.
SOPER, '"Legal Theory and The Obligation of a Judger: The
Hart/Dworkih Dispute", Michigam Law Review, no95, 1997, p.473;
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Positivism', Journal of Legal Studies, no2l, 1992, p.139; Wilfrid
WALUCHOW, "Inclusive Legal Positivism'", Oxford, Clarendon
Press, 1994; Matthew H. KRAMER, "Where Law and Morality Meet",
Oxford, Oxford University Press, 2008, p.93.

(1) Hans KELSEN, "The General Theory of Law and the State",
Cambridge, Harvard University Press, 1995; Andrei MARMOR,
"Positive Law and Objective values', Oxford, Oxford University Press,
2010; Brian LEITER, "Legal Realism, Hard Positivism and the Limits
of Conceptual Analysis'", Oxford, Oxford University Press, 2007, p.63
ets.

(2) John GARDNER, "Legal Positivism", art. Préci., p.201.
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(1) Joseph RAZ, "The Concept of a legal system, An introduction to the
theory of legal system", Oxford, Clarendon Press, 1997, p.210, Joseph
RAZ, "Postema on Law’s Autonomy and public practical Reasons: A
Critical Comment", Legal Theory, no8, 2006, p.20; Joseph RAZ,
"Incorporation by Law", Legal Theory, nol14, 2008, p. 39-40.

(2) Joseph RAZ, "Legal Positivism and the Sources of Law", op. cit., p.P.
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(1) See, Ibid., p.48.
(2) See, Ibid., p.48-50.
(3) Joseph RAZ, "Legal Positivism and the Sources of Law", op. cit., p.50.

(4) Joseph RAZ, "Authority, Law, and Morality", Oxford, Clarendon
Press, 1995, p.50.

(5) Joseph RAZ, "Legal Positivism and the Sources of Law", op. cit., p.52.

(6) Wilfrid WALUCHOW, "Legal Positivism, Inclusive Versus Exclusive",
op. cit., p.47.
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(1) Benedict KINGESBURY, 'International Courts: Uneven
Judicialization in Global Order", op. cit., p. 227.

(2) Armin Von BOGDANDY, Ingo VENZKE, "Beyond Dispute:
International Judicial Institutions as law-Makers", op. cit., p. 986.

(3) Samantha BESSON, '"Legal Philosophical Issues of International
Adjudication-Getting over the amour impossible between international
Law and Adjudication", op. cit., p. 330.

(4) Lord REID, "The Judge as Law Maker", Journal of the Society of
Public teachers of Law, no22, 1982-1983, p.22-29.

(5) See, BESSON, "Issues', op. cit., 227.
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(1) See, VON BOGDANDY, VENZKE, Ibid.

(2) See, BESSON, "Issues', op. cit., 228.

(3) See, BESSON, "Issues", Ibid.

(4) See, BESSON, "Issues", Ibid; BOGDANDY, Ibid.
(5) See, BESSON, "Issues", Ibid.

(6) See, KINGSBURY, op. cit., p.215-222.
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(1) See, G.ABI-SAAB, "The Normalization of International Adjudication:
Convergence and Divergence', New York University Journal of
International Law and Politics, no43, 2010, p.14.

(2) Alain PELLET, "Article 38", in Andreas ZIMMERMANN, art preci,
p.677.

(3) Trullio TREVES, "Judicial Lawmaking in an Era of Proliferation of
International Courts and Tribunals: Development or Fragmentation of
International Law", vol. 177, Berlin, Springer, 2005, p.587; Gennady
M. DANILENKO, "Law-Making in the International Community",
Dordrect, Martimus, Nijhoff Publishers, 1999, p. 253.

(4) See, PELLET, "Article 38", op. cit., p.587.

(5) Chester BROWN, "Article 59", in Andreas ZIMMERMANN, "The
statute of the International Court of Justice: A commentary", Oxford,
Oxford University Press, 2012, p.1416.

(6) ICJ, 25 July 1974, Fisheries Jurisdiction (United Kingdom of Great
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Britain and Northern Ireland/Iceland), Judgment, I.C.J. Reports 1974,
P.3, Para p.53; ICJ, 8 July 1996, Legality of the Threat or use of
Nuclear Weapons, Advisory Opinion, I.C.J. Reports 1996, P.226, Para.
18.

(1) See, PELLET, "Article 38", op. cit., p.322.

(2) ICJ, 8 July 1996, Legality of the Treat or use of Nuclear Weapons,
Advisory opinion, I.C.J. Reports 1996, p.226, Para. P.18.

(3) BESSON, '"International Judge as Dispute- Settlers and Law-
Enforcers: From International law Without Courts to International
Courts Without Law- A reply to Anna Spain'', op.cit., p. 43.

(4) Donald REGAN, "International Adjudication", op.cit., p. 227.

(5) See Article 38.1 of the Statute.

(6) P. WEIL, "The Court Cannot Conclude Definitely", Colombia Journal
of International Law, no. 36, 1998, p. 119.
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(1) Alain PELLET, "Article 38", op.cit., p. 90.
(2) Samantha BESSON, "Issues", op.cit., p. 241.
(3) See Alain PELLET, "Article 38", op.cit., p. 92.

(4) Alan BOYLE, "The Making of International Law", Oxford, Oxford
University Press, 2007, p. 272.

(5) Samantha BESSON, "Issues", op.cit., p. 241.
(6) Donald H. REGAN, "International Adjudication", op.cit., p. 229.
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(1) Scotte SHAPIRO, "The Hart-DWORKIN'" Debate: A Short Guide for
the perplexed", in Arthur RIPSTEIN, ed., Ronald DWORKIN,
Cambridge, Cambridge University Press, 2007, p. 55.

(2) Ronald M. DWORKIN, "The Model of Rules I", op.cit., p. 22.
(3) Ibid., p. 24- 26.
(4) See, ibid., p. 22- 24.
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(1) See, ibid., p. 31- 34.
(2) Joseph RAZ, "The Concept of a legal system, an Introduction to the
theory of legal system', op.cit., p. 214.

(3) Joseph RAZ, "Legal Principles and the Limits of Law", The Yale Law
Journal, no. 91, 1982, p. 823.

(4) See, ibid., p. 848.
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(1) Scatt J. SHAPIRO, "Legality'", Cambridge, Harvard University Press,
2011, p. 250.

(2) Joseph RAZ, "Legal Principles and The Limits of Law", op.cit. p. 848.
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(1) See Samantha BESSON, "Theorizing the Sources of International
Law", in Samantha BESSON, John-TASIOULAS., eds., '"The
Philosophy of International Law", op.cit., p. 169.

(2) See Samantha BESSON, "Legal Philosophical Issues of International
Adjudication", op.cit., p. 257.

(3) See, Article 38.1.a-c of the ICJ Statute.

(4) Article 38.1. d of the JCJ Statute.
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(1) Samantha BESSON, "Issues", op.cit., p. 258.

(2) Mohamed SHAHABUDDEEN, '"Precedent in the World Court",
Cambridge, Cambridge University Press, 1997, p. 76.

(3) Ibid., p. 78.
(4) Samantha BESSON, "Issues", op.cit., p. 260.
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(1) See, ibid.
(2) Mohamed SHAHABUDDEEN, "Precedent in the World Court", op.cit.,
p. 80.
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(1) Jean D’ASPREMONT, "Formalism and the Sources of International
Law: A Theory of the Ascertainment of legal Rules", Oxford, Oxford
University Press, 2011, p. 162.

(2) Ibid., p. 165.

(3) Ibid., p. 167.

(4) Mohamed SHAHABUDDEEN, "Precedent in the World Court", op.cit.,
p. 81.

(5) See, ibid.
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(1) Ibid., p. 80- 81.
(2) Samantha BESSON, "Issues", op.cit., p. 277.

(3) Jean D’ASPREMDNT, "Formalism and the Sources of International
Law: A Theory of the Ascertainment of Legal Rules", op.cit., p. 168.
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Cilalal () Gea 2 3al) e adlay A - AU 2 ialld usal) e
OSLAY jlaka andds 8 A Mad [AS) AS] cud) 88 - gl 1 allt ¢ gilBl) s g
QSN g cilland (uanlil) ) LAY AT 88 aSlacal) dadal s 3l) alad) A gal)
Ao i) pLadl g Juaady e L) (o (aeniil) A jlaal mbae g Lgdl Ao Aol
oy Ao ALY Grag Ao I 20 BN 895 Jia () 9ST Al (a9 Al gall A iLAY)
4iaail) A jlaall yilaa gy ald Cua (13719 alad Cilaaleal) ¢ gilAl Lind jai'ge
3kl ¢ ¢l s dglant

O e (B (Gaadil) dons jlaa laa guda g (0o b all) 20 leay 28 ()28 g
g o Al ) gad) Badatiae cilpatiall ¢ gSi Ao A gall do) gl dolia g
LDhad) 13 3 4 gal) aSlaal) Aan Gl af (e g calad) dgad) ¢ gilAY)
L pa Ga Ao Qi puida g lland Gapuldl) (Ca 2 3all) Gaddy 38 MUl g
Y el pag o gd) (ALl ¢ gAY puda g (Glaw (b aluaall A i Gaadt Al
ik Sl ) 13

(1) Samantha BESSON, "Theorizing The Sources of International Law",
op.cit., p. 173- 174.

(2) Samantha BESSON, "Issues", op.cit., p. 169.
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- el
e jliall Aulall) 4y pudl) o ) e¥) Sy 8 A jLial) il La

OF daad Jgbeatl) 138 e Aladld Uud S (55 Ll g Al ) Cpa £ 3ad) 138
el g Elaiag Led Apnilly joli J ¢ mps¥) SadVl Vpdas 4 gall s
OSILAY 8 A8 jaall g cile Liall Aliadl) 4y guntill Apatal) Jila gl ) 5 sl
¢ A gal)

1l L gl g pdasall 1 Jsa (V)
(Bl gy Mo paldl g aleud) ﬁjgﬁehﬂ A9l QAN ¢ e g:.él-&!\ /os58al My
(b g pa Malad) Aol ¢y oI B Jar gl (Lol gl dan /) giSal AEAY) (WYY La
(1A gal) Bac Al _aladl A gall ¢ oSlAN JALlM (3)5d daa Alaaa /) giSal) UL (A¥V e
e ) 335 Ay gl 4035 638N Gl s (paa i A dhia /) iSat) LY ¢ Gl A e
s calic dana ajla /) giSat) JULY) (FY £ (o ¢ B aa e (BaLAL (1A gal) 3 gaal)
Y608 (Bl aa e Maladl Jgall o gl B
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£330 S 13) La Caay el dauday 0 83 (Galeal) Jbaall) (o AlaY) ullas
b o cAaiD Apanilly i) Jgad) a A g2 g AN gl Al gy (laly 3 gacilal)
AIYL slae ) Jsall e (il 9 G s £1530 138

9 Aol 4 gra (K0 40 e a1 e B8] 3 gana Jabadl) 120 gay S
1A jra A 9 Y ¢Aue gudn ga Allesa ol 4 00 52 Allia 281511 (B s ggd cLusbul 438
Al gal) il Jial) Ay geas Ay 915 (o cpliae W) Jgal) QS e s ) ol da 6 L)
(Aol O gAY a5 Aga g (e O adal) pa (Ad (il g gad) () gS1AN Lalilk
L8 Al e sasld i cad cile Ul 4 pud JUa) B J gl Sabaa Jaal

L geil) il ) Gl gl £ 538 Ol (oY) AR ) alaal) Ll L
oA (o A dlial) pa aal) o cAucdliall gf Aaal jall Alloa dalial) duiLa &l
A agil o) OSar oA gl G fya Adliall 03a ) Ul La 13) g Lged Cil) Y
O 13a) 5 L) 3 aad (Jgad) o e Ul 4 g B ) oY) Sa3Y) Jas AaSaa
daSane ¢ Aoiilia Aodlia e Mg gl (il o) (pSay M1 g8 plac¥) Jsal)
Jis daSan plidi ade eV 8 3AY) aa s AY) A gal) aSlaall g 77 et
A sl 613) gabaidl ol AN A (g ) A3V

gl | JOd) o 99 Guas 9 (i il jldf -
alal 3 _jliall 5 1 s g Ma LSl Anad ccile Ul (e £ oil) 138 Gl e
O pualdl) B Jgaadl gl Jad) (e caslald a8 CulS Al g (Aol gal) Jaad) dasaa

(1) Voir I'article 33 de la Charte des Nations Unies.
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Oipdad) g galal) B Al a8 M) Wy qalh o 5l (DY 01 ale g Jol
Joedale (e e pgd e

b Cuils Al Apiladl) cile ) 3l g (Lasba) (udl8) 3y 431 ) 3_LEY) Jaai g
Aasaa plal (5 903 Laly A g3 Laad) o)y puug LSy (a IS B Al o i 3
VB ARl il o) B Ay jeuy geal) pSLaall (Gl pendli Ly LY
b AlSal) gl I A AT g ALl GalataYl Adlaiall g oV AAA el
(o gl At A8 S ARG gl oda ol daall 138 G parg A el 5 Al Jibeall
5laill Ay g5 6¥) Adayl 1) plas] Jadil ¢ 4A alad JuuS g 3 A8UE alsaf (5lad
L5all

il g ) SS9 Ay (udaall aaie) (Yo v sl prawna YY By
alad A_ayal) Jau g 3 ABUE) Jaa cplas ¥ Jpad) Cpy cinda 0B DAl (any
LAEY) Jaa cda A1) Ao lagd) Ao - sl aaadl) 138 aiiad A a0 4 1A
O AAN alal gila of LB Aaa) e —plas ) Jgal) (o 4 gal)

Sl ol AU o) ) G813 La 1A e Allia g5 (g oY) AT g

slas) Joad) ) ol slas¥ Joadl ) i dcdi aad¥) ) e a8 Ladia)
gl (a9 ABUEEY) 02 (e darld g g e L) (1D Ciaa (f cLaa Sla3Y
abatiAYly (3ati Bagaal) gila ol ABE o) g sY) A3 Jas daSa cuile

(1) C1J, Compétence Judiciaire et exécution des décisions en matiére Civile
et Commerciale (Belgique c. Suisse), Ordonnance du 5 avril 2011.
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09 sl o LB af ) Ao andi 2B ,a¥) 18 o5 Malad Lalldll o Al
,(')nu. slacy) Jeall

m9us¥) A uila ¢ra Coal (AN g Bl gila o ABE) e oo iy

293 ) quiient 385 ad Al 15 W1 eiiouall Al ALl Aage A c03ag

b5 O Y AAA alad Aagall) il b ABUES) Ly Ll clad La Jia caladVly g

Bagand) A_BLEEY) 1Y) odgy aady £1 345 Ol (5 903 A gl Jaad) AaSaa ol
AT Gila e a3 B Al Jeall g cila (e A3V ¢ Aa il

Jaad) dasas alal J giall (3 (9 s¥) ST elley 22y ad (2l gl B g

£ Of cra guas A ga o aday O g b laall ) ) o) cpa B A gl
Lk L) ol (0 laa gl AR5 g lLgriily 4 gl (1 gila) AU (8 cadas ¢
O plas) Jgadl (Undd Ui ¢ 9691 a3V cilabiatiil) el 2209

o B O (S S (Al il Ul quguiad ) BN g A gal) cadal) (3 ks
Ledsal clgd L) jhaf il Jgadl 00 Laddie da ol gal) Jaad) daSaa aluaid)
pdA (198 O Cpay A ccile Jual) 4 gau) (Apastat (09 Lay ) s AT 3k sad

(o el (ad g Akl g oY) ALABY) il (e Jadlly Coardiin A8 5 Y

(1) CJCE, 7 février 2006, Avis 1/03, Rec. 2006, p. I- 01145.

(2) Décision du Conseil du 27 novembre 2008 (2009/430/CE) relative a la
conclusion de la convention concernant la compétence Judiciaire, la
reconnaissance et D’exécution des décisions en matiére civile et
commerciale, signée a Lugano le 30 octobre 2007, JOL 147 du 10.6.
2009, p. 1. (et texte de la convention, p. 5).
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Cilalaall ol s B Acialai g Aol gal) clBal) oldy AaBY) (alalidl o didal)
Lima gl 5Lk daSaa gl pliad alsal gl <l ) A1 £ guadl) 5 g pially Crancaty 41 gal
M galsaf G gl jpeadily (gl Lagh (CLEEN) 038 3 gay

oplS i Ay o) (B g pdad) Al B (AaB Sy A0 (La il (g
) Ll ) o () A oL Ailarial) agile Slia LAl ¢ il g (sl
Aoy ydi (Bayaa Auilizad clabaidl) SIS Lgaiay (lgads ge\”fi\ i) Jae dasaa
909 A Claalaa B Lle (o paiall AaSaal) Addig Ao 1) figy Vi
dagda Dilua t A bl Ja g pid) pli ) dday g ,(v)ga,ijix’\ A3V 5l g
LDalai 5 gl AUAL ML) (e Gl JU Wi 5 AaSaal) cilualiaial

LaSaa aoa o o8l g 13) el (g g5 5W) B Gudliy ¢ gadl) 13 o
1A zrac g J gl Aaliall A gal) 4y gucill (o ,AY) (5 dal) e 1385 (Ao gal) Janl)
o sl Y1 gl Apuailly (B lguad) dind La Gulily i G sale g (Ao i sl
90 9Y) Jalsil) (3l

O g callall 138 B Ll g (e s 930 Y (Al g ccilBUal) o2a (e Ty g
s sia Ao g ( A9l gAY (5 gla Ao o) g ¢ Sl o Alal) pda aadi

(1) CJUE, 8 mars 2011, Avis 1/09 (Juridiction du brevet européen et du
brevet communautaire), Rec. 2011, p. I-1137, Point 74, se référant a
I’Avis 1/91 du 14 décembre 1991, Rec. 1991, p. I- 6079, Points 40 et 70.

(2) Ibid., Point 75, se referent "Par analogie" a I’Avis 1/92 du 10 avril 1992,
Rec. 1992, p. 1-2821, Point 32.

(3) Ibid., Point 76, Yenvoyant a ’Avis 1/00 du 18 avril 2002, Rec. 2002, p. I-
3493, Point 21, 23 et 26.
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) Ll 0l L plias ¥ J gall rana O quag AN Gl A calady) o gild
Badlaia b Adga g SaiWL gaadl A gall c gl M1 &) R Gl A all ol
e (e LSl e iy g ATy quila (e A e Al g3 Al g (lay g MTY) g
slas i) Joall gaaly )yl glal)

Baaiall aa¥) (glise dma o ol 1aa JBE () 28N ) B LEY) (s
) Ja il 4l gal) Cilaliiall praney o) A gal) Jaal) dasaal ulul) sl
Cpanali canSail) Ja pdi (ra Y ¢ geaty O 5 mall Sy (A gal) cile Jlial) Cile) o
o LAY oda La galy ZadiaY) a1y g.)\”f!\ A dua LAY cLALEY)
Soaii gl adas o) 3 A odgd Akl cuBgl) LB (e g cslaeY) Jgall dgal ga
Al e ) 4 geil 4 gal) cilp) aY) Gl (Bablatiall padl J Al Agal ga (B g
ol (Cani ¢ Saall (a9 BaBlatiall 4 Jgatl g AaiNL sliact) Joadl (o o
O Al (I aag o suilSaal) 130 o ALY 0 e caladY) aa Bablaiall & Jgal)
13 S8 Ao oo Al Jas AaSa pliad pa ) 128 (L) 2K 5al) (e
6352 i A s Jlaall pLis) BLED £ g pia (i Ll ) lowal) B L
AREFANPETIPH

cisliat 13) g saanes! daSae Lal jua gl B (e Ciball of LABAS (0 (S g
Gl gl G glaill AS13 o) ) a3 jda B s LBLEY) Ja gyl (e £ sl 12
Ohdiy (Aol 21 138 i ) adaal by Latie cdy plias¥) Joall 5 S O

YO /004 ad ) Aail) Gedadip k) g Japdd) 138 Jia ey ool (gl

(1) CJCE, 18 avril 2002, Avis 1/00, Rec. 2002, p. I- 03493, Point 17.
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AL L) claalan o gady D daadl 138 Y)Y jiewsa VY 8 AR5l
(V75 godd Banlan Lia paadd Al g gudd) Joadl g slae ¥ Jgal) cuila (o Ao sl
e Jlial) 4 puti Ja gy LIS LBERY) 038 (pauai g A3 (5 paal) (aliaiadl
J9ad) Cpm Ulagl (Sl g cda8h pund BaBlarial) A gal) g plieal) (g0 )
LB Lglaa Jad ad ba J prdall & e (55 BN sda 0 ¢ SA) 5 3 ablaial)
) Jgal) puds e ST Ao g3 Lgeal o) oy o guda gl pudls Ly 5 A
s ) Joadl o0 el ot il ik ¥

" ol (i gat Ly gf gy colias W) gl g8 B13 sy Ladie
(90 ARV Jae daSaay dpall o gAY (8 Lpalad) k) 3ok (i (Rska

G tlaa i i plaialy V) dagall G ¢ (oaundlill) aua gl) 128 Ly Vg
S pabatial Gulud £1340 B i) Ja) pliaet) Jgad) cp a g Of g il
(i) S Ao ansaill) AT 4 gt £1 ) g A gl Jand) daSaa llal 439 5
Gl g iy il Y1 aaY J3Y) Ao ) 3N Gadaty of quan AT cuila Gag
s A sl Aald ao g

Lagdl ) (iSay (S 1) La s 8 (3 (o) Jighastll) byl (ipdge (Blaty Lashg
¥ Bl a5 Y S Japa) 3 ga g OIS 13) ol (Al ) Aalil) (ha Laa

(1) Réglement (UE) no. 1219/2012 du Parlement Européen et du Conseil du
12 décembre 2012 établissant des dispositions transitoires pour les
accords bilatéraux d’investissement conclus entre des Etats membres et
des pays tiers, JOL 351 du 2012. 2012, p. 40.

(2) Article 207 TFUE.
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O S ¥ B g ad 1B AL G 55 i J g Ja ) dgag 3 ARdal)
e DA ¢ ool ChBga (b N0 aSaa gl JAT (28 o of 4 pall Jaad) daSas 29 3
dalid) 3 AR (8 Lgal) Liial) ddal Y i) gal) Gl LS 5 La 131 9 Liaida (1S, al
) i) gall Al fa g (Al gall Jaad) daSaal ulul) AR e (FA) Balal) (1a
(V1Y) & Jamad O LSy ¢ gl il A gentill pliae ) Jgal) G 13 Lgad puaiy
4 guatill A 55 5W) ABUERY) B L) phal () 9 90 MaBYL 1 puas A 93 (YY) (e Jaid
Alidie il jlmy cagion (e A ga (19) cile Laiyy (D19 0V) cile jlall Al
Balall (e Aoglil) 3 BRI 3 ) o) | mally 400 gall Jand) daSaal Al 3Y1 AN ol J 58
Aol ) AUl e (Y1)
A o<al) g LI gl (ra dpaally AaBY) B elae ) Jgal) a3l cJlad) dagiday
Jaal) daSas pllat ansatl) do pdi Cradali Al 5 il pla) Saania o) ALY 5 AY)
A dlial) CaB ga &gan Blaliaay falijﬂ ol plo i grac L) aag A gal)
b slas ¥ Jall G i (3 A sal) Jand) dasaa gl aliatd) Gl g3 g8
e Bt A o AAN o Alald) 038 Jlag cluiSa (58 O 08 Tdmy caladY)
Labuad) & gl Ay 5 6¥) ABUERY) (10 guns A8 Linsn 5 AT cLI (hoa ¥ g cL)
Jand) Aasaal al Y palatal) J gd clide) e ] (a gad 138 9 ccile liall
Al i dpassatl) s AY) CldY) mlal gl Lgadlal dasait) Ja g pddl i 438 5al)
Glel Y e pad o Gl Gy Al cle Jial o el Y duay A gal)
A Jre AaSan sl S g plaa Apah By g AT Apal Ay gt
CYAAY alal jladl ¢ oAl Bassiall aa¥t) 4B Cpa (YAY) Balall i g ¢ 95Y)

(1) http://conventions.coe.int/Treaty/commun/ChercheSig.asp?NT=(0
23& CM=8&DF=07/12/-2010&CL=FRE>.

(2) http://www.icj-cij.org/Jurisdiction/index.php?p1=5&-p2=1&p3=3>

Ve alaiilg gl Sygoedl Mame



&g Lamaddll e/ (Y9 yawa) ¥e suall

Eua (e cBsd A g 5Y) Asland) Baalae ddadali Al e JUal) 4 gt AU
i i gan g cadl g (MABEY) e e Gaaldd) ¢ ol Adadaly s M) QD cfagal)
oA 1A e ety o Jgad) il Uala S i i) 4B o))
1Ad by e Of oz seanes o) AaSaad ) el gl (el il palatay) Al
oalaiiy)

Badlaa b ) o) cile Jhial) A gt aldil o L aganilly Gl O qua g
oalaid) g Cle LY sda () £ (S A AU ;g TAu gy oY) Acland)
A 58 AT Lpabis 4 guati £ 5] ¢ 92 pSaa gl AT (2B gl Al gal) Jaad) daSaa
Laiia 018 ) 0 ASsins < AT (g3 ol (g1 o D)

O ile Sl & g 1 0] JS0E 5 A1 g LS Cilla £15aY) O «Juaidl) J 681
O5S AB A Baad ) o ey 38 Liagy Aa 1500 ) addiay al slac) Jgal)
(O 881 33N 50 Baalaa (e (YV9) Balal) qun gy AiBiga iy U saiaa
ity o YY) 438 5y (DAlaaal) A g gall e Jliall alaiall o) Y 120 ol
s Vg Jiaal) jpall e pa g e Jganll e due dal) A gal) (e G ¢y g0
A 5l A giall 3 ga Cpa (/Y ) Balall B ) s mally () ) ) aany clilaa
g3 g gyl e Jadl) e Al

(1) CJCE, 30 mai 2006, Commission c. Irlande, C-459/03, Rec. 2006, p. I-
04635, Point 125.

(2) Ibid., Point 138.
(3) Y. KERBRAT, Ph. MADDALON, "Affaire de I’usine Mox : la CJCE

rejette Darbitrage pour le reglement des différends entre Etats
membres", Revue Trimestrielle du Droit Européen, 2011, p 175.

(4) CJUE, 16 octobre 2012, Hongrie c. Slovaquie, C- 364/10.
(5) A/ 56/ 83.
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paa Ghazad) g Z3aY) ol i gatl) ulla o) ¢Sy Al ¢ SAIG g
O (TVF) Balall i sas (g s¥) SadY) Jas Aasaa bl A Cilladd) ¢ ) Sl
Ol slas¥) Joall aul g (dal Ao zracd (Al g o g8¥) A3 5 Baalaa
piinuy ad el aag agrn 05 €135 (5T Eussans sl daaa ) (ool lly il
D AY) Badlaa (e (A) Balall 2ga5 dua Jaa 1A 5a g Ban) g 5 a ¥) £ aY) 12
o S g (o And gall g Alall g s AlatBY) ALY jiia o atal) g Gaaiill g
A8 1 (abata¥ly (el A0 (Y0) ¢ (DY VW ale (a (e (e (SN
Gma (YVY) Babeall L s () A8 ) ) (s (8 7 ganaS o) AcaSaa )
Joadl o A o) (S () A gil) O ) i g5 6Y) SRIY B 1) B lee
ol (o ALY Baalane aladiud Jrag , palaag aalg £1 55 B O g slacY)
U aa g liiana pasad d pd ) o 83 bl alll 138 Jygad ) Yo Y alad
Ol 52 s op sl g Gubad) gl L8 M ) 138 s g B g 22 g8 Y
AaSaall Luliadl) Ay ol gl (ilida ) aoa gl s

Y S Adllu Baalaal) Adiadal oM cile jlial) Ay gt aldai L (13a g
AL gl T 008 Y LS oSkl Uagl (98

QsiLE o) g8 (5 () Gty A gay (o M1 g - ALY il (3lay Lad Ll

L) Jal ade A2 Vg s g Ll gd g 153 Ao (gulail) Al g SlaiY)
S caa gy ad 135 A o) (il g 7 graces ol AaSan (i oaucbliS CiBga 39 g
L s ¥ Al (a9 (oo ¥) AadY) Jao AaSaal oadlill] (alalidl) ) Le 33 g
Baalaa e (V£ £) Balall (e il Al (g asdl pabaidyl) 4y puaal) Allwa

(1) http://european-Council.europa.eu/media/639232/08-tscg.fr.12.pdf
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AaSaa Lgd olad 1) Alad) B 1 bt sga gz 85 AN g g sY) AaBY) |
gy sbasl) Joa) o duda g phall cilal V) (i (o guad; Lglhga 00 5 A
Ddslaal) ¢ gild

BLEY) CAllaad) (V£ ¢) Balall (gl cpe Slygh Jeludi o) caally (Uinuiga g
g mall (pSay IS g (S ga Apiad B dasaal) aly) ke g2} rall (o g (gl
o AaSad) diniadl oA "Aagdall i R O OSas Lee Jebaady ¢
Gl (o geail) 22 il e Jlad) 988 (o guady Baaial) aal) ABLE) (o gua
(el Lpalata) 1Sl Gal oY 5 cud) 13gd (la liie) 5 delaadl clalalidly
Ddelall 5 gial) 2UaL ¢ 18 2 (g paall

daSaa O Adfia ¢ goin o (S ga aSan Aialdl) Y glanil) Aial g
LB Wb Gl ) Adad g Al ansail) AaSaca alal a3 55 ol 77 ) graciS ol
B dgatall aally A ga (3B A g o) cilga gl Jlie) B laad) ¢ gild
aSail) daSaa Lgi o) Gun (B Y AAY alal ol gansid g ABE G (YAY) Balal)
oakatd) o g (b g gl g il Dy, oY Lelaad ¢ gl ¢ 1o 3
ol o 5iLAY dagada (e Lagda JS andy cAualaldY (5 panl) aldal) 138 g o ualil)
dalal g s M) alBll Lai B piia daghall 08 iy ol s ()31 e gaadait)
Al oda

(1) CJCE, 30 mai 2006, Commission c. Irlande, C. 459/03, Rec. 2006, p. I-
04635, Point 177.

(2) Ibid., Point 121.
(3) Ibid., Points 149- 152.
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At 1A gala Sy aby La 48 e B (I aa oA gual) Jialig
Baaleal) Adadati M) e jliall 4 gt aldai o) jlgic¥) 8 3AY) 2 ¢ paal)
LT oSS 88 o ¢ g a8 Sl
(o 909Y) JLa3Y 503 Balae (e (Y€ £) Balall (LB Ay grad) oda Jalg
O U Al e Uil Maiad ga sbae) Jgall ¢ cile JUally ) (@l Y Al g
s CRpedll £ gadaga (1585 O (8 (Dl Y
O5S g1 aa gl g AdlAal) 2S¢ ) o oald) 1R e Eilies O (1)
i cAlalY) (il A il ea) Laadie cpliaeY) Jgad) (G LiSaa
pliky Bl pracey s Agall £ Yl A5 Rally Lale JaiSa Jué (S () g
A gisal)
pi ) A gall Ao et Lgal) B LaN) callaadl (Y€ £) Balall o il O (Y)
L gl (3o sk (b 5 O 5 AT A g3 uila (e dagiial) A gal) gf Lgabiatial
o) 138 9 9 9Y) SABYY B0} Badlaa (ha (YVF) Balall B 4] Ll
o slas¥) Joud) G e JUal) (e dad) (aal) e (e Jras aBl gl B
GS iy Aue Al Gl Gl Ao laad) g8 dllgiily sle ) Al
gl (gt (S ¥ G 1S ga St Ailala g Amada Aaii 1Y) 128
s ualdl) o jal) B4 L) asadl) ¢ o) ) s salll (W £) Balall
O 1]l (Sl ) a8 Gl g Y AAY alad Ly sanili ga ABLEN) (e
AN £1 54 JS (a s 7 gpamaS sl A ) o (A9 (B ) 5 sall

(1) CJUE, 8 Mars 2011, Avis 1/09, Rec. 2011, p. I-01137, Point 63.
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(1) Y., KERBRAT, Ph. MADDALON, "Affaire de I’Usine Mox: La CJCE
rejette D’arbitrage pour le réglement des différends entre Etats
membres", art. Préci., p. 177.
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(1) P. D’ARGENT, "Arrét ‘Kadi’: le droit Communautaire Comme droit
interne", Journal de Droit Européen, 2008, p. 268.
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(1) Amalia AMAYA, "Ten Theses on Coherence and Law'", Working
Papers  Series, 21 Mai 2015, disponible sur SSRN:
http://dx.doi.org/10.2139/ssrn.2064295.
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(1) Johe RAWLS, "A Theory of Justice", Cambridge, Harvard University
Press, 1999; Paul THAGARD, '"Ethical Coherence'", Philosophical
Psychology, no. 4, Vol. 11, 1998, p. 405.

(2) Laurence BONJOUR, "The Structure of Empirical Knowledge",
Cambridge, Cambridge University Press, 1985; Keith LEHRER,
"Theory of Knowledge'', Boulder, West view Press, 2000.

(3) Neil MacCORMICK, "Coherence in Legal Justification", in Werner
KRAWIETZ, "Theory of Norms'", Berlin, Dunker, Humblot, 1984, p.
37; Ronald DWORKIN, "Law” Empire", op.cit., 1986; Joseph RAZ,
"The Relevance of Coherence', Boston University Law Review, no. 2,
Vol. 2, 1992, p. 273.
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(1) Amalia AMAYA, "La Cohérence en droit", disponible sur
http://recursos.filosoficas. unam.mx/jrg/iifs/sitio/filosoficas/amalia-
amaya,

(2) Julie DICKSON, "Interpretation and Coherence in legal reasoning",
Stanford Encyclopedia of philosophy, 20 Fevrier 2015, disponible sur
http://plato.stanford.edu/entries/legal-reas-interpret/#whaconcoh.
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(1) Neil MAcCORMICK, "Argumentation and Interpretation in Law",
Ratio Juris, no.1, vol.6, 1997; Neil MAcCORMICK, "Legal reasoning
and Legal Theory", Oxford, Clarendon Press, 1998; Neil
MAcCORMICK, "Rhetoric and the Rule of Law: A Theory of Legal
Reasoning", Oxford, Oxford, University Press, 2005.

(2) Aleksander PECZENIK, "Certainty or  Coherence?", in
W.KRAWIETZ, "The Reasonable as Rational? On Legal
Argumentation and Justification", Berlin, Duncker, 2000, p. 157; A.
PECZENIK, "Coherence, Truth, and Rightness in The Law", in P.
NERHOT, "Law, Interpretation, and Reality", Dordrecht, Kluwer,

1999, p. 275- 309; A. PECZENIK, "Law, Morality, Coherence and
Truth", Ratio Juris, no. 2, Vol. 11, 1993, p. 146- 176; A. PECZENIK,
"The Passion for Reason: Some Remarks on Coherence in Law", in E.
GARZON, "Normative System in Legal and Moral Theory", Berlin,
Duncker and Humblot, 1997, p. 309- 322.

(3) Ronald DWORKIN, "A matter of Principle", Cambridge, Harvard
University Press, 1985; R. DWORKIN, "No Right Answer?", Oxford,
Clarendon Press, 1977; R. DWORKIN, "Objectivity and Truth: You’d
Better Believe it", Philosophy and public Affairs, no. 2, Vol. 25, 1996, p.
87- 139.
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(1) Amalia AMAYA, op.cit.
(2) Ibid.
(3) Robert ALEXY, A. PECZENIK, "The Concept of Coherence and its

Significance for Discourse Rationality", Ratio Juris, no. 1, Vol. 8, 1995,
p. 130- 147.
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(1) Amalia AMAYA, op.cit.

(2) Ibid.

(3) Susan HURLEY, "Natural Reason, Personality and Polity'", Oxford,
Oxford University Press, 1999, p. 173.

(4) Andrei MARMOR, "Interpretation and Legal Theory", 2™ éd:,
Oxford, Hart Publishing, 2005, p. 129.
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(2) Ibid.
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(1) H. PUTNAM, "Reason, Truth and History", Cambridge, Cambridge
University Press, 1985, p. 132- 133.

(2) A. AMAYA, "Ten Theses on Coherence and Law", op.cit., p. 7.
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(1) A. AMAYA, "Inference to the Best Legal Explanation", in H.
KAPTEIN, A. BRAKKEN, '"Legal Evidence and Proof: Statistics,
Stories, Logic', Ashgate, Aldershot, 2018 p. 135; A. AMAYA, "Legal
Justification by Optimal coherence", Ratio Juris, no. 6, Vol. 27, 2014, p.
304.

(2) Paul THAGARD, '"Coherence in Thought and Action", Cambridge,
MIT Press, 2000, p. 94.
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(1) A. AMAYA, "Ten theses on Coherence and Law", op.cit., p. 9.

(2) K. KRESS, "Coherence", in D. PATTARSON, "A Companion to
Philosophy of law and legal Theory", 2éme éd., Chichester, Wiley-
Blackwell, 2013, p. 521.

(3) N. MacCORMICK, "Coherence in Legal Justification", op.cit., p. 41.
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3\&.&.\.&4.);35?30.43 3 guaiial) Jigf'w.d\ Jlaall agaaty s gil) sda Al (il
Sl 138 ae Ll o) Wadad JASY) ¢ sSam 1 B ) Jonasl) gad aldl) i
sladaial) o) (Gudial) Aladl) JYaiuy) cildl -

Yol roila g Ao Gautiall i dailaiall ALY JYXILY) g (3laiall a ghy
Ang gl Ad S e s Jlaall ) 335 o (5 g pall (ha Al 0 8D (e LaS g

(1) J. RAZ, "The Relevance of Coherence", op.cit., p. 310.

(2) B. BAUM Leven Book, "The Role of Coherence in Legal Reasoning",
Law and Philosophy, no. 13, Vol. 13, 1994, p. 355- 374.
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aladl Tagall ) £ g2 il ddma A B il JUal) Jia (Ao prand Baa alis
Jeaianall (o jlail) A1 3) 5 cAopinal) G gilAN VLo e Sl JS Ao a1
il g ALl (3 gaad) (a9 Aa yihal) dda 4 (i cibdaall dlgd B as g
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Gl Al Gy pa Abude o8 bl Aljlu o Adla jped Bale) UiiSay cI3Sa
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Vi) g gdaial) Joaad o i) oda (el (L (e Algdll g
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,gbmﬁwmwdycgmjﬂ\@agy'amd)*aﬁyjs&\,\.\.«db

(1) A. AMAYA, "Ten Theses on Coherence and Law", op.cit., p. 9.
(2) Ibid., PP. 7- 10.
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Al ALals Ay jlat apas Lo A0 ) (g9 . Lgsld LA palind) sda (oo SLad
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(1) J. DICKSON, "Towards a Theory of European Union Legal System",
in J. DICKSON, P. ELEFTHERIADIS, '"Philosophical Foundation of
European Union Law", Oxford, Oxford University Press, 2008, p. 25.

(2) Ibid.
(3) Arrét de la CJCE du 5 février 1963, NV Algemene Transport- en
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s 1A e e AaSaall ¢ e (D15anlaal) alsa) ama (G- Lay el 31
el ahlaall Lasad il clabadial) sl (b by of mSas ¥ (S gad) iy
dasaall craat Al g Ao landl 1 gilal) aUAHY JMESL) (e JU O OSan Y o AUl
Bl el Lasd Aclaall Jab (s daa o daadl) 48 5" 10y, 1aal jial
o Bl Ay ) giad ddlasda (1 (G 5iLAY) paina (B | ppand il (O g L)
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O ga )

J9ad (A 901 BN Jao Aasaa o i (ALl Lalgial Bl B
.Systéme Juridique as¢ie J) Ordre Juridique as¢da (e Slalluaall

Expeditie Onderneming van Gend & Loos C/ Administration fiscale
néerlandaise, aff. 26/62, Rec. 1963, p. 3, Para. 23.

(1) Arrét de la CJCE du 15 Juillet 1964, Flamino Costa C/ ENEL, affaire
6/64, Rec. 1964, p. 1151, 1158 ; CJCE, arrét du 19 novembre, 1991,
Andrea Francovich, Danila Bonifaci et autres C/ République Italienne,
C-6/90 et 9/90, Rec. 1991, p. I- 5357.

(2) Voir ’arrét Flaminio Costa C/ENEL, p. 1160.

(3) Voir l’arrét de la CJCE du 3 septembre 2008, Yassin Abdullah Kadi et
Al Barakaat International Foundation C/Conseil de 1’Union
Européenne, affaire Jointes C-402/05 p et 415/ 05p, Rec. 2008, p. I- 6351,
Para. 282.

(4) Voir Parrét Kadi, Para. 316.
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AaSaall A8 L) 4Ll (3 gl Ao 28N s «Order
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S e 15 Y ol gina O ¢ pf N Ao Apape i Aidag o
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(1) J. DICKSON, "Towards & Theory of European Union Legal System",
op.cit., p. 27.

(2) H. KELSEN, "Pure Theory of Law", 2éme éd., University of California
Press, 1976, p. 193- 207.
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(1) K. CULVER, M. GUIDICE, "Legality" Borders: An Essays in General
Jurisprudence", New York, Oxford University Press, 2010, P. xvi.

(2) K. CULVER et M. GUIDICE, "Not a system but an Order: An inter-
institutional View of the European Union Law", op.cit., p. 55.

(3) H. KELSEN, "Pure Theory of law", op.cit., p. 193.

(4) J. FINNIS, "Revolutions and Continuity of Law: Oxford Essays in
Jurisprudence", Oxford, Clarendon Press, 1980, p. 205.
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(5 9L ALY llin (LS 13) L ayasid @l g gAY UL ¢ M) (e Aoy
aslais] Jd) 8 AMELw) ST paabead) LS S LalS 1388 5 At (pa (Siias
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(1) J. DICKSON, "Towards a Theory of European Union Legal System",
op.cit., p. 54.
(2) Ibid.

¥ue alaiilg gl Sygoedl Mame



&g Lamaddll e/ (Y9 yawa) ¥e suall

Al o ggda ) B LEY) Laslud o Jlillyg (Mallal) (i b Uil ga (adl) o g
Bl g oy Jaad A1) (gAY A il JISEY) Jual Aliald Jaghd aiag B A gl
LAY A il JLSENL A i 1 gilB aUAS (38 Dl o ¢ gual)

(SR A AT (abgon (S 3505 (1 S DELY) (B -l g
(O B g (g g1 ST Gl (B A Lo (el 225 4y sl
23 b (909 AaBY) o AN LA B g Y Aa3Y) Jao dasas cuatia
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(1) Ibid.
(2) L’arrét de la CJCE du 3septembre 2008, Yassin Kadi et Al Barakaat

International Foundation C/Conseil de ’Union européenne, aff. Jointes
C-402/05P et 415/ 05 P, Rec. 2008, p. I- 6351, Para. 282.
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(1) L’arrét de la CJCE du 30 avril 1974, R. et v. Haegeman c. Belgique, aff.
181/73, Rec. 1974, p. 449.

(2) J. DICKSON, "Towards a Theory of European Union Legal System",
op.cit., p. 42.

(3) Ibid.
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(1) N. BARBER, "Legal Pluralism and the European Union", European
Law Journal, no. 5, Vol. 14, 2008, p. 306.

(2) L’art. 5al. 1 et 2 TUE.
(3) L’art. 263 TFUE.
(4) J. DICKSON, op.cit., p. 45.
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(1) René SCHWOK, "Suisse- UE: I’adhésion impossible?", 2™ éd. Mise a
Jour, Lausanne, Press Polytechniques et Universitaire Romandes, 2010.
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(1) CJCE, 30 avril 1974, Haegeman, aff. 181/73, Rec. 1974, p. 449, pt 5.

(2) La Jurisprudence de la Cour s’est développée dans le champ des
accords d’association c’est- a- dire des conventions a la portée
Transitoire, dans ’attente d’une adhésion Ultérieure.

(3) Caroline EGGLI, "Entre Cohérence et efficacité: la Suisse dans les
négociations bilatérales avec 1’Union Européenne", Suisse Political
Science Review, no. 4, Vol. 10, 2004, p. 5.

(4) A. EPINEY, "How Does European Union Law Influence Suisse Law
and Policies?", in S. NAHRATH, F. VARONE, "Rediscovering Public
Law and Public Administration in Comparative policy Analysis: a
Tribute to Peter Knoepfel", Berne, 2009, p. 179; M. RANDALL, "The
Europeanization of Fundamental Rights Protection in Switzerland: Two
Steps Forward, One Step Back", in H. SNIJDERS, "Content and
Meaning of National Law in The Context of Transnational Law",
Munich, 2009, p. 53.
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(1) C. BAUDENBACHER, "Swiss Economic Law Facing the Challenges of
International and European Law', Revue de droit Suisse, Vol. 11, 2012,
p. 419; M. RANDALL, "Le dialogue entre le Juge Suisse et le Juge
européen", in F. BELLANGER, J. WERRA, "Genéve au confluent du
droit interne et du droit international" Mé¢langes offerts par la Faculté
de droit de I’Université de Genéve a la Société Suisse des Juristes a
P’occasion du Congreés 2012, Genéve, 2012, p. 19- 59.

(2) A. GARAPON, J. ALLARD, F. GROS, "Les Vertus du Juge', Dalloz,
2008, p. 95.
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(2) CICE, 9 février 1982, Polydore et RSO Records, aff. 270/80, Rec. 1982,
p. 331.
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(1) CJCE, 15 Janvier 2002, Elide Gottardo Contre Istituto nazionale della
previdenza sociale (INPS), aff. 55/00, Rec. 2002, p. 1-413.
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(1)JO 1994, L1, p. 3.

(2) CJUE, 12 novembre 2009, Grimme, C-351/08, Rec. 2009, P. I- 10777 ;
CJUE, 11 février 2010, Fokus Invest, C-541/08, Rec. 2010, p. I- 1025 ;
CJUE, 15 Juillet 2010, Hengartner et Gasser, C- 70/09, Rec. 2010, P. I-
7229.

(3) C. KADDOUS, "L’influence du droit communautaire dans la
Jurisprudence du Tribunal fédéral Suisse'", in le droit a la mesure de
I’homme. Mélanges en I’honneur de Philippe Léger, 2013, p. 407.
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(1) ATF 134 11 10.
(2) ATF 137 III 226, C.2.2.

(3) F. WERRO, "La Jurisprudence de la CJUE en matiére de
responsabilité du fait des produits et son impact sur ’application de
Particle 208 al. 2 Co", in S. FUHRER, C. CHAPPUIS, "Droit de la
Responsabilité Civile et des assurances', Berne, Stampfli, 2014, p. 471.
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(1) B. KAHIL-WOLFF, "L’application et I’interprétation de ’ALCP: Le
cas de la sécurité Sociale'", in Astrid EPINEY, B. METZ; R.
MOSTERS, "L’ Accord sur la libre circulation des Personnes Suisse-
UE", Zurich, Schulthess, 2013, p. 79 et s.

(2) ATF 136 11 241.
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(1) C.KADDOUS, "L’influence du droit Communautaire dans Ila
Jurisprudence du Tribunal fédéral Suisse", op.cit., p. 415.
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(1) M. AMSTUTZ, "Le droit Privé Suisse face au droit Communautaire
européen. Questions actuelles en droit de la Responsabilité civile et en
droit des contrats", Berne, 2011, p. 105.
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(1) F. MAIANI, "La Saga-Metock, ou des inconvénients du pragmatisme
helvétique dans la gestion des rapports entre droit européen, droit
bilatéral et droit interne', Revue de droit suisse, Vol. I, 2011, p. 35.

(2) P. PICHONNAZ, "Le Centenaire du Code des obligations. Un Code
Hors du Code", Revue de droit Suisse, Vol. 11, 2011, p. 117.

(3) ATF 135V 339, C.5.3.
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(1) ATF 135V 249 C.4.1 p. 252, ATF 13511 78, C.2.2 p. 81.

(2) F. WERRO, '"La Jurisprudence et le droit comparé. La Propagation
des Concepts Juridiques", in Perméabilité des ordres Juridiques.
Rapports Présentés a I’occasion du colloque anniversaire de Dinstitut
suisse de droit comparé, Zurich, Schulthess, 1992.
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(1) F. OST, "Dire le droit, faire Justice", Bruxelles, Bruylant, 2014, p. 84.

(2) S. VOGENAUER, "Le pluralisme Pragmatique du Tribunal fédéral :
Une méthode sans méthode ?'", Pratique Juridique Actuelle, no. 4, 2010,
p. 417.
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(1) ATF 136 I1 5 C.3.6.1; ATF 136 11 65 C. 3.1.

(2) B. STAUDER, "L’influence de la Jurisprudence de la CJCE sur le droit
des contrats", in F. WERRO ; T. PROBST, "Le droit privé suisse face
au droit communautaire européen. Questions actuelles en droit de la
responsabilité civile et en droit des contrats', Berne, 2014, p. 80.
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(1) M. MADURO, "Interpreting European Law: Judicial Adjudication in a
context of constitutional pluralism", European Journal of Legal Studies,
no2, vol.1, 2009, p.21.

(2) C. FLSESNER, '"Introduction: Key Features of European Union
Private Law", in, C. FLESNER, ed., ""The Cambridge Companion to
European Private Law", Cambridge, Cambridge University Press, 2013,
p-19.
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(1) B, MARKESINIS, "The Gradual convergence: foreign ideas, foreign
influences, and English law on the eve of the 21* century", Oxford,
Oxford University Press, 1998, p.31.

(2) E. HONDIUS, "The Precedent and The law", Electronic Journal of
Comparative Law, no3, vol. 21, 2009, p.82.

(3) Ibid.
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(1) S. BANAKAS, "The Contribution of Comparative Law to the
Harmonization of European Private Law'", in A. HARDING,
"Comparative Law in the 21* Century", London, The Hague, New
York, Kluwer Academic, 2007, p.179.

(2) Including Culture, history, Society etc.

(3)J. GORDLEY, "Comparative Legal Research: its function in the
Development of Harmonized Law'", The American Journal of
Comparative Law, no4, vol. 43, 1998, p.555.
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Ohamda Aalis (AalY) 38 ool ) 1385 ¢ gd) i) ) das (e sle]
Loyl oda Jia oy cllgiaall Aladl) laal)

Aaatl) Ja g pdd) iy (9u8Y) QLAY B Cpilgal) (e dyaad) (i pa BB
T g pidly palad) (b ) () gl SN ) (Gadat 138 g Al gl) o) g1 e
Oy (90 oY iy Alaial) st jal) Aad ¢ g AT dal ey At
oS dligay, S0 ) o Al AL Ak ol aSlaal) B Abeadl) Jag pl)

(1) Directive 93/13/CEE, du 5 Avril 1993.
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= 908Y) AN ey Vilith g 9%y M) ull) g JELY 61 ja) B8N (i
Al gl) aSlaal) Jaka Jgall gl G oilBY) o jdila g8y SN A

9 Al Loald il o) ualil) Aad b 1 b (B s M) ) gendl g
bl Pl Sty of S A8k sl sta gl ) IRt IS B guay g Sl
dg il (90 9Y) QILANL Ma By g TAohueatl) Jag i) (liny g (1 sSLR
VF/AY dagil) gl ) imay ALaBS Ll g cogiSall () SlBl) Al
w58 AR Jao AaSane Aa) g A il o saedi g

549981 i) il LRund] - 4

Lo g pally GalA) VY74 Y Aga gl laie) (e gl doba g P oo e ale da
L ¥ cApida glf 45 gAY Aadai¥) (B 0 il A g oY) Apda gl culiaY (Alalal) e
ol Apaibally Guida o) BLBN (amy ) g ) J" 2 pualdl) o of dasaal)
Jolad gy (2Bl gl) B agdl ) A A A) B LAY (A Gigaa i Vg U Ol
O (agdawail) o g pdidly Adlaial) dyida olf Auilia®l) gl gaud) iy i) Sactd
A Ao gilly J gadial) Jlaall 8 Ayika gl) aSlanall Lgadas) Al cl ) A (e % €, ¢
Ol e mas¥) sl Ca Ada sall 02 (g g s¥) W) o pall) 138 ) L
SO0 gl) Ay B Ao laad) (0 Il (o ) AN (e 1S 12as o8 )01 138

(1) Article 8 de la directive 93/13.

(2) Base de données sur la jurisprudence nationale relative aux clauses
abusives.

(3) COM (2000) 248, du 27 avril 2000, Rapport de la commission
européenne.
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() Al 3 gl g «(1) ik gl (palB) Cha S Ao il W) 138 A lae
o) i g guisdd (yuida | (el (el (5wi 981 il -]
Aol b k2 el 2l sl ()

Y/ Balall Galt g Adslad) o dag pdd) Ao A, Y Y/AY dga gl (i
Balall el Laiy ¢ GuSigtiunall A0 jla cuyd Adalad) o Jag i 20 Ao Ada
e\&td&j@bﬁﬁ\.ﬁ&&@,‘aﬁ,¢w‘g\d,.u\d_is:" :Oi‘_rb \/V
."ﬂéw‘ﬁgéh‘sﬂ‘

L) ladad (JEal) Jaes Ao Jgall S da ) 1 Jilu gl Gy a3 3 g
£ ol ald JAxT e ol ) o) gt o Jeall Jeay cddalal) b g il
Linal) Liall) gf diia ghall 5 B (a9 LSy aStaall o (5 hals ¥ (50
padag (0 dLalll LAY e gl ) Bl asan S EIT () F/A Y dua gl Gy
Lipa aSlaa ) g ((slast) Joadl alina 8) alad) aSlaall ) L) 6o 0 138
Jladd) J g9 (2 (3 geut) daSaa g Baaiall Aslaall g tacil 1Y Lodad) AaSaal) Jia)
s Bgydd) e A8, pLAT) VF/AY Aol Gl a8 Uty (Y
J giaia (28 e L) PR (ol Jgal) (e A g J8 A cian i AN 5 cAdalal
Adeatl) b g pdd) to el g ) 8l g and (e

(1) Ibid., p. 21.

(2) Commission européenne, La directive '"Clauses abusives', Cinq ans
aprés, KEvaluation et perspectives pour Pavenir, Conférence de
Bruxelles, 1 -3 Juillet 1999, Luxembourg, office des publications
officielles des Communautés européennes, 2000, p. 19.
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Ldlaal) (o gheaa 2l pLi) ol Mie ) Uaddl (e (098 g lld g
B il Galyg VYA Al it ) g3 Adalal) g gyl e
by rd Ao Glially e (ale (1938 of) daaa pUT o Jadlly Sl (ha yyal)
Aqalal) s Jag idl) pama ciad (bl dagpid) odn lig Alalal) e sl
i JoB e day 38 Laaall g Lgaulal (Sl g (D ) Lag cAaBgiall & cddaaal)
52138 olsy O il clpatiagdag yd (o Lgiluaiia of Lgslathia cilid) gl g
JLsi ) g saall g L B g 1ailid g Ll g & jladlad) g Luall) g Losilali -8 Jlad)
Uigild D85 o A0 Jgal) A i cdlld o S e g (Do gl g L shea g 7y gaamasl g
Gulag 0 (I aa Bl oSy cApdatl) Ja g pdd) dida gl quind e Aal pa aly
GYAY) el gl Al a1 Ao gas ST aualia aladialy g pdd) oda o
LAkl aUail) g Basasl)
ardlall of Wkaill aas & dabil -¥

QLA (LS cdpbanatl) gf Adalal) yod Ja gyl Ao A, (a8 A e
ad Al g Adile e Ung pd et Al Lliadl) aae ddeliaa 8 D50 g ,5Y)
Aih gl aSlaal) B Lgaa Jalail g Ly

B S Baly 5 Uiaged (el palil) (ha't g 6Y) duda glal) el cilia¥ LS g

Ala (e UGS Cupn (Basial) ASlaal) Alla & Agnd gail) Allall g (S5l (e 208

-

(1) Par exemple, leur champ d’application Pouvait différer de celui de la
directive 93/13, les critéres de définition de la clause sanctionnée
pouvaient étre plus ou mains proches de ceux retenus par I’Union, etc.

(2) Pour Une analyse plus détaillée, Voir: Commission européenne et
Université Bielefeld, Compendium CE de droit de la consommation.
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G ddla (00 4) By Lguand o3 G Alla (A +) Adalgia L ) 46, () il
ML k) Agailail) Jag yl) i) of S ) Jea gl a3 g

gl b (Jell Gy B AP/ dpagl e QIS Y e B e
Llaa A de g pdea daliaa Lo 2a g Al Claiiall gl (aldcdY) alal aSlaal)
D pSlgiaal)

Llaal deleal) g gleally o8 (e Jardlly o jio) A Jgad) B ag
Aoy s a3 ol gaig caSlaall alal Ae gd yall (5 glead) aae 31§ (uSigiual)
Ot S (88 Adanal) Jag pid) AnBlSa o Eua 1) VY8 ¥ don il sl
plal Ao g8 jall (5 gloal) - AL gala Baby ) gl (JUal) Jasau Ao WSy g JUS )
AN il A 631 S o LaS cAaantl) Ja gyl Ailial) s gliall Jab (e aSlaal)
LLadl) aas 5aly s 0,83 cillud) A 6l prac 1388 5 (Daaadial) gf jalald) 4 Ly
adina B Adalad) ol dag pid) o Gl A 088 2% (e g caSlaad) alal dua g )
Ca¥)
ol Gillabe 8] il Y Bl (T

Ol iagan Cuiilaly cpliac ) Jad) (e dpand) B (il G )
T i) iy gl Ciuag slad g cellgiunall Aglan Jlaa (B (Adal) anil) Al
b il haal) allal) a9 calad) ddy i (bl lo AELL) AS] JS80 Auasl)
Sowdl oA e

(1) COM (2000) 248, p. 34.
(2) Article 7.2 de la directive 93/13.
(3) COM (2000) 248, p. 35.
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o U g il 82 il i) kS il (1)

(=0 Ahuatl) Ja g pit) Aadleal Lallas (i 0 gild (Jgf o a3 clia b (0
s iy i o el 1l adady (VAVA dle pll e dilal)
Ja g il vy ad Aaild ain o andaitl) Adabiy (i s g ¢ uail) Jo pill
0853 O (Say™ Al e Ak (¥0) Balaal) (e o gY) B BRN) Ll y Apdaadl)
e geaciall Adall) o) 5 A8 day A gal) (ulaa (o B jalall anadd yall i gas B gliaa
oy MAdaaally Whua g Sy Al Jagpdidl Gy (D(F1) Balall B Lgle
il g Al il i o g pudid) Ll iy "y 98" (a5 1 Sy Sardl) aladinn)
830 A8 s Ol (BBl Flacdl BMA (e (Jhal) Jasan S canaid jall & 5 A
sda i) adina k) (il aa g chadall WA sl iy all) o Jadd
Gl b diaadl b il Ao qiliall (a8 (e mdalil) adial Lgdl Ao 5 a4
(583l ¢ AN & puiaal) Juas ¥l Ao Gloal) adina B ALaISY) g ca g 14
Lal Aaild s ¢ Aopadaiil) Aabiall (€] cotibuad) jaadill) 133 BB g g ¢ o AN B jluny
@A) Ja ) (s 1) L ol Mikie 2l e cpady g Adanall gl e
g Wil o) 209 63 [galy B piaall Jag pdd) 2a pa ¥ ol (381 5 duandy 2 58
B guu yall

(1) Loi no 78 — 23, du 10 Janvier 1978.
(2) Il s’agit de la Commission des Clauses abusives (CCA).

(3)J. GHESTIN, "Le Pouvoir du Juge d’annuler une clause en la
qualifiant d’abusive malgré I’absence d’un décret prévu par la loi du 10
Janvier 1978 sur l'information et la protection des consommateurs",
Recueil Dalloz, 1990, p. 289.

(4) Thid.
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| gA) B BLABY ¢ Cpti o(Y0) Balall Guadal (e A oY) i ghd) SR
i g (g (Bl 7 glaal) ol Glald b Lin (a9 () ppancll) 120 Ll
L1 Ciua g A8 (g ) Jiadl) 0 Aol ¢ S Aa ) S a8 Ldaatl) ha g yil)
M0 palll T Asdh (Gl B i) Aaga o 25 SAI cd 58y

AlSal e dyaad) cial 3 1340 ale Jilglg VAA L ale Algd A (I aag
ciaaall Japid) 3355 of (A el A ) oo ) i i) (il dasaa
Lyl e (g1 A8 AaiSY) (g8 ¢y ilRIL 3 ) o) aladl iy il ) Jak |3l
S5y OVAVA Gugla YE B Dl Jagallg aua gl e B L) LE
O oAl gl Galdis o B Ladad) AaSaal) aksl cuilS Adanal) Jag pit) Aadl<a
srbentil) Jo pall gl 8 Crina p g pa ) B LAY

YU 09 (88 gila Ve B Bl daSaa o 3 jaluad) Alsal) dad g
ciil) Al e 7 pad) Sy Ltiay V440 iy ¥y by (VY44 gl

(1) A. KARIMI, "Les clauses abusives et la théorie de I’abus de droit",
LGDJ, 2001, p. 559.

(2) F. TERRE, "Droit Civil: Les obligations", 10°™ éd., Dalloz, 2013, p.
346.

(3) Cour de Cassation Civ. 1, 16 Juillet 1987, N° de Pourvoi 84-17331 ; 16
décembre 1989, no de Pourvoi 88- 16727 ; 14 mai 1991, N° de Pourvoi
89-20999.

(4) Décret no 78- 464, du 24 mars 1978, Portant application du chapitre IV
de la loi no 78-23 du 10 Janvier 1978 sur la protection et I’information
des Consommateurs de produits et de services.

(5) Cour de Cassation, Civ. 1, 14 mai 1991, N° de Pourvoi 89- 20999.
(6) Cour de Cassation, Civ. 1, 26 mai 1993, N° de Pourvoi 92- 16327.
(7) Cour de Cassation, Civ. 1, 31 Janvier 1995, N° de Pourvoi 93- 10412.
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(Bady ALRY QAN 138 a2l BBy | W8 Lgy B A Basaal) Chagl)
Mg VAAY Sl 0 B Eall g VY/AY g A sill ) LA (e
(1846 ale 1l b a Jo¥) (B Jaball G gl G gy i B g 55 ) JsaS
1A cra 1 /¥ Balal) cudae a8y Bayaad) Aabud) slgy il i o) a8 (LS dua
) 5 B gl (il o i o (98 (Ameil) Ja il Gle By a0 A 53
O (Ao astal Jo v/v salal) chaa il o e Wl 5 8all Ja g pdd) daild
9 i ) LSy (138 g M AL )1 (g g o (38 3ally B ) 91 T gyl Al
(rianil) Ja pill alal) iy il pileal) Gaadailly Adlatial) ki) AaSae alsalf ¢ &S
) ey 085 a8 oS o g A VAT Jo sl G pual ) B aliald) dga il
SO i 3 ¢ gAY
il Ao mg,0¥) 098N A jlay 0 AL e RES ¢ AT JUia
i B Jlad) g Lash Loty ey A0lal) o Jag pdd) Gy (o (el
b i) diag b 4kl Jas BV F/4F A gl e Salll) Gldl) il
Ol (A jalia aSa 8 ¢ galy B lail) daSae LT Cua YMEIL) ST Ciagall
) polg (3Ll e Ahta ¢ g¥) A il ) B dlia V444 i (e
Ol Laly B 8l e 13 e BBy () pail) 1igy Adlaial) 4 g3l cilyly)

(1) A. BENABENT, "Droit Civil, les obligations", 12°™ éd., Montchrestien,
2015, p. 173.

(2) Loi no 95- 96, du 1er février 1995, Concernant les clauses abusives.

(3) A. KARIMI, "Les Clauses abusives et la Théorie de I’abus de droit",
op.cit., p. 560.

(4) A. KARIMI, "Les Clauses abusives et la Théorie de I’abus de droit",
op.cit., p. 561.
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iy i) Ao JaBh 13 Uicisa (5 g3l8l) @ Jopid) i B Saaad) ashall 5
diaaall Ja g pddl Wlai 3 ) jiall Aadl@l) ) Sl )l ol (LA (e g alall
g Ao gl Guldaa el (g g oSaadal) G gSAN (g ERN udill BSIA Elld g
Jo ) Gy G3lacty Lagd Addalis v il 4Bl Aqal) 8L (99 - ualil) B
il A 5l aa LEE) gia gy O JaY Sl G il Juand 23 A Ciaadal)
.(‘)Js:m

A a8h (Lud b A0 B Jlall g LaS (Saaly Al B 4 (il ¢l o g
Adil 1 ualhl) AaSaa B 5 J5Y gl 0 g o g sY) aoldall sliia)
N (el )
bl gelald (31 91 ouakd | et il ()

el Ao Aol 8 Loyl Ol (s O eilall HAT il 4l
o g pdd) i o dududs ol of AN A 1y (glaty Lagd elld g ¢ puall) ciliadla
g g ol G el ) a1 e 8L 1A Sl o g L B
Gl ped) DA oy oSl g (i) AaSaa Jae G ail Gubar Y ASY ek )
2l duadi AN (ha gl LT iy (0 B (1S Ad] AR g B ) 0dgd dyiliadl
DAY ALY ol Al g b gl ghiil) Aliey pfiad dajdll Al
DAY () Ayl g (B 1315 Aoliey ARt 02 AT nay

(1) Ibid.

(2) E. BAZIN, "De Dloffice du juge en droit de la consommation",
Disponible sur :  http://magat.francois.free.fr/SOCIAL.html.

(3) Ibid.
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Of (i Al i) Ao Uiy (6 ad €Y 0 oA iy ¥ o 5il8 Jaas Jd g
ABAY) LB (n ) Ao g o il hueatl) guldal) cAundi pBI (e g (LT a8
LA™ 2l s Lilad) daSaal) i ga (S (f gua gal) BLiad (o dy (uly ¥ il daglia g
Ay O 1) K09 1) e RBLY) AaSaa Cudady (Yo gl b V0 B jalad) asal)
Cuzady (MM Gl alsa] 2pan A $LAL (e o LT @ guda gall (ald
ol 9 il ) Aty Lasd afay O (a8 oo dsa gay Caay () Tasal) (2 ey
S ALY A8 )1 aa LBl Sl 1389 Aglaadl alal) AU g ¢ a¥) 138 (0 guady Jad
Al gyl o dudds gl
Lasae cuad (9 g 3 i ga g () gl gl alSal (Bl (ha (usal) o
ol Al LAY iy () (Ala o) i) GLSaly A oY) AABY) Jas
S g i) 4B ) IS Al (O gand i) BB Jdiu) sy Ol il el
OS Cud B Al g il Bagaad) A8 ol) sda JalS plia y (ki) daSaa pliad

33@@9@! KV MJ.J&Y‘ d&mugm‘igq‘”fﬂ Osal &k

(1) Loi no 2008-3, du 3 janvier 2008, pour le développement de la
concurrence au service des consommateurs.

(2) E. BAZIN, "De I’office du juge en droit de la consommation', op. cit.

(3) CJCE, 27 Juin 2000, Oceano Grupo Editorial SA ¢/Muricano Quintero,
C-240/98 a C-244/98, Rec. 2000, p. 1-04941.

(4) CJCE, 26 octobre 2006, Elisa Maria Mostaza Claro C/Centro Movil
Milenium SL, C-168/05, Rec. 2006, P.I-10421.

(5) Ibid., Point 38.

(6) E. RIGAL, "Le Juge et les clauses abusives", colloque : La commission
des clauses abusives en action, 20 mars 2009. Disponible sur
http://www.clauses-abusives.
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O ¢0tall (e Uil 0168 (o s¥) A3 oo LaSaa pliab o W gam g
AU Jgeat o aits A Ul o1 g copSlgionall Aban gl o Jary 45Y Jaké
cand e W8 o oy @815l A alal) sl (e g S dpdaatl) Ja g il
(Y Lages V) alad) gl analy dllly o gy ¢ Aghosil] Ja gy} LT gf LilAls
(1) 5 S 1 i g0 afa e 4] (L) ) iy Aualdl) pllaad) e pldall (g
3555 M) alal) zllald) dpanl g dadey Koisd ST 5 puan (o 5Y) (o) sl
o g (DagS gl Lgasa Ay Depslgioall 4ua gill Lgladay ) djlaal) 4de
Oalal) sl sof g8 Cilas A 4 531 e (1) Balal) dolaad) Jao dasaa

ot Aag ath cdybuatl) Jag pad) plaa gy B (a3 A cpal) @l diag
rllas (ahia (e Uiyl Sl g cadlaial) 3 il pllas dglaa 3lhia (e JaBd Wy s
T g il (AW Gaadlly ol SN VA (e g ApaliatBy) dadal) uld Lapes ¥ painall
(2Bl Japid) jBa gk o alall pllall (o g g (Bl adly dbadl)
o sLall) )ia aacd Mg Jash il L Y cdagall Cua (e o alaty o) G Y oY)
B1ALS Ul (4l g el p ) () i (ma (LS JaBE pund caBal) gua Ao (A88AY)

(1) CJCE, 26 Octobre 2006, Elisa Maria Mostaza Clara c/centro Movil
Milenium SL, C-168/05, Rec. 2006, P. 1.10421.

(2) Ibid.

(3) CJUE, 6 Octobre 2009/ Asturcom télécommunications SL c¢/Cristina
Rodriguez Nogueira, C-40/08, Rec. 2009, P.I-9579.

(4) Ibid., Point 52.
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Ja AaSae JiiS a3 gaad) B Gl g (Aaldd) pllaal) dlas g 4de 35y Aduadl)
S ¢ ralll) ila (e Al Apil) sy cllgiunall o (gl ata B LS a3y
dalaall qulss ddla L LaS (La o it dal] aolhall e aslil e Jaay ¢
Jalall dalaal) o 459 4

oy Ol Bl Can) g Allaial) A ) o) Ailiall) (3l guad) Sl a1 (Al pag
(i o) gLl 8 olan) g (598 S pil] (At golall dudi gLl (e L]
cLaila gy )il gn g LAY g bl & ggan Jia Joall Glary o)) cABiadlally 2 g
bl Alloia ligionall " al La diatl) gf 45 630N & Ja gyl Ladlua (i sl
Jis daSan Lgdile | Al zgalpall aa ABEAY) B (BLIL akudall 138 g, Acail)
B L) Ul 3l 5 calady)

S (AR Gandlly Atatial) Ay g, gY) Auiladl) gy gud) 5l 6% (13Sa
A g (Dl gb ya 5 a1 Ukl g (Vs § gia UBlal Jo pill Aasl) aoldall Y
aSlaal) B A g, oY) AlSa¥) 5 Ay (adi (e g agoadil LGN Lad g g J gall LBE
Al iaf Blall) o Gy (DB fasal WBd g i) aay Wirida Agih gl

(1) CJUE, 4 Juin 2009, Pannon GSM ZrT. c¢/Erzsebet Sustikne Gyorfi, C-
243/08, Rec. 2009, P.1-047/3, Point 33.

(2) Cour de cassation, civi.l, 16 mars 2009, N° de Pourvoi 5-20176 ; Cour
de cassation, civ. 1, 30 mai 2012, No de Pourvoi 11- 12242,

(3) Cour de cassation, civi.1, 16 mars 2004, N° de Pourvoi 99-17955 et 99-
17957.

(4) CICE, 15 Juillet 1964, Flamino Costa C/E.N.E.L., 6/64, Rec. 1964,
P.1141.
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(1) CJCE, 10 Avril 1984, Sabine von colson et Elisabeth Kamann ¢/Land
Nordrhein-Westfalen, 14/83, Rec. 1984, p.1981.
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(1) Ibid., Point 26.
(2) CJCE, 24 Janvier 2002, Commission C/Italie, C-372/99, Rec. 2002, P.I-
00819.
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(1) Cour de cassation, civ. 1, 28 avril 1987, N° de Pourvoi 85-13674.
(2) Cour de cassation, civ. 1, 24 janvier 1995, N° de Pourvoi 92-18227.
(3) F. TERRE, "Droit Civil : Les obligations", op. cit., p.338.

(4) Cour d’appel de Lyon, 3™ chambre, 18 Septembre 1998, RG Cour
97/01293, affaire 502.
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(1) CJUE, 9 Novembre 2010, VB Penzugyi Lizing Zrt. c/Ference de
Schneider, C-137/08, Rec. 2010, p.I-10847.

(2) CJICE, 12 Fevrier 2008, Willy Kempter KG ¢/Hauptzollamt Hamburg-
Jonas, C-2/06, Rec. 2008, P.I- 411, point 42.
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(1) COM (2000) 248, p.36.
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(1) Tunbridge Wells County Court, 4 November 1998, Gosling v. Burrard-
Lucas, Current law, January, 197, Worthing County Court, 8 January
1999, Broadwater Manor School v Davis, Current law, May, 208.

(2) R. BRADGATE, "Experience in the United Kingdom", in la directive
"Clauses abusives', cinq ans aprés, commission européenne,
conférence de Bruxelles, 1999, Luxembourg, 2000, p.46.
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(1) Article 8 de la directive 93/13/CEE.

(2) Ibid.

(3) Ibid.

(4) COM (2008) 614, du 8 octobre 2008, Proposition de directive relative
aux droits des consommateurs.
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(1) Article 8 de la directive 93/13.

(2) CJCE, 10 Avril 1984, Sabine von colson et Elisabeth Kamann c¢/Land
Nordrhein-Westfalen, 14/83, Rec. 1984, p.1981.

(3) Ibid., Point 26.
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(1) Article 2.6 de la directive 93/13.
(2) Article 2.c de la directive 93/13.

(3) CJCE, 22 novembre 2001, Cape Snc c¢/Idealserivce Sr1 et Idealserivce
MN RE Sas ¢/OMALI Srl, c-541/99 et C-542/99, Rec. 2001, p. I- 09049.

(4) Ibid., Point 16.
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(1) Ibid., Point 17.

(2) Cour de cassation, civ.1,15 mars 2005, N° de Pourvoi 02-13285.
(3) Arrét Cape, CJCE.

(4) Loi no 78-23, du 10 Janvier 1978.
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(1) A. KARIMI, "Les clauses abusives et la théorie de ’abus de droit", op.
cit., p.570.
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1- CJCE
2- CJUE
3- CPJI
4- EC
5-EU

6- ECJ

7- ECR

8- ECtHR
9- EFTA
10- GA
11-1CJ
12- ICC
13- ICSID

14- ICTR
15- ICTY

16- ILC
17- Rec.
18- aff.

19- TUE

-l yaid | Aol

: Cour de Justice des Communautés Européennes.
: Cour de Justice de I’Union Européenne.

: Cour Permanente de Justice Internationale.
: European Community.

: European Union.

: European Court of Justice.

: European Court of Justice.

: European Court of Human Rights.

: European Free Trade Association.

: General Assembly (UN).

: International Court of Justice.

: International Criminal Court.

: International Center for the Settlement of Investment

Disputes.
: International Criminal Tribunal for Rwanda.

International Criminal Tribunal for the former

Yugoslavia.

: International Law Commission.
: Recueil.

Affaire.

: Traités de I’Union Européenne.
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